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The Court composed of: Sylvain ORE, President; Ben KIOKO, Vice-President; Rafaa
BEN ACHOUR, Angelo V. MATUSSE, Suzanne MENGUE, Tujilane R. CHIZUMILA,
Chafika BENSAOULA, Blaise TCHIKAYA, Stella |. ANUKAM and Imani D. ABOUD-
Judges; and Robert ENO, Registrar.

Pursuant to Article 22 of the Protocol to the African Charter on Human and Peoples'
Rights on the Establishment of an African Court on Human and Peoples' Rights
(hereinafter referred to as "the Protocol") and Rule 8(2) of the Rules of Court
(hereinafter referred to as "the Rules"), Justice M.-Thérése MUKAMULISA, a member

of the Court and a national of Rwanda did not hear the Application.

In the matter of:

MULINDAHABI Fidéle
Self-represented

Versus

REPUBLIC OF RWANDA,

Unrepresented

After deliberation,

Renders the following Ruling in default:

.  THE PARTIES

1. Fidele Mulindahabi (hereinafter referred to as “the Applicant”), is a
national of the Republic of Rwanda residing in Kigali, who claims to have
been the victim of violations by the Respondent State of the right to an
adequate standard of living for himself and his family.




2. The Application is filed against the Republic of Rwanda (hereinafter
referred to as the “Respondent State”) which became a party to the
African Charter on Human and Peoples' Rights (hereinafter referred to
as "the Charter") on 21 October 1986 and to the Protocol on 25 May
2004. It also deposited on 22 January 2013 the Declaration provided for
under Article 34(6) of the Protocol by which it accepted the jurisdiction of
the Court to receive applications from individuals and Non-Governmental
Organisations. On 29 February 2016, the Respondent State notified the
Chairperson of the African Union Commission of its intention to withdraw
the said Declaration. The African Union Commission transmitted to the
Court, the notice of withdrawal on 3 March 2016. By a ruling dated 3 June
2016, the Court decided that the withdrawal by the Respondent State
would take effect from 1 March 2017."

Il. SUBJECT OF THE APPLICATION

A. Facts of the matter

3. The Applicant states that as at 23 March 2013, his house had been
damaged by heavy rains, and that he subsequently tried to repair the
damage in order to be able to shelter his family. However, that, some
neighbours who did not want him to undertake the repairs sent
confidential reports to the authorities claiming that no local authority could
go to his house to assess the situation as the Applicant threatened to

attack such pérsohs with a machete.

4. The Applicant submits that on the basis of these false confidential
reports, the local authority representative of Nyarugenge District in the
municipality of Kigali went to his home accompanied by a crowd of

people. The representative proceeded to inspect his house and take

' See Ingabire Victoire Umuhoza v. Republic of Rwanda (jurisdiction) (2016) 1 AfCLR 562 § 67.
2




photographs of all the rooms, without any permission, and in the end

asked the Applicant to stop the repair work.

5. The Applicant states that he officially submitted a letter to the Ministry in
charge of natural disasters requesting that the verbal decision of the
municipal authority’s representative ordering him to stop the repair work,
be annulled and that he be allowed to continue repairing his house.
Nevertheless, intelligence officers were sent to stop the work and asked
the Applicant to report to the police the following day, that is, 1 May 2013
at 10:00 am. .

6. The Applicant submits that instead of reporting to the police, he wrote a
letter to the President of the Republic on this matter and the threats
ceased. However, a journalist who had discreetly taken photos of the

house, posted them on the Internet.

7. He further avers that he filed a lawsuit before the Nyarugenge High
Court, Kigali, seeking compensation for the damage suffered, based on
Article 258 of the Civil Code. His case was registered under number
RADO027/13/TGI/NYGE. However, it was dismissed for lack of evidence.

8. The Applicant contends that he appealed the above-mentioned judgment
to the Supreme Court, by appeal No. 0006/14/HC/KIC. On 23 May 2014,

the Supreme Court issued its judgment confirming the judgment of the
High Court.

B. Alleged violations
9. The Applicant contends that the Respondent State:

i. Violated his right to an adequate standard of living provided under
Article 14 of the Charter.




ii. Violated, in the determination of his rights and obligations, his right to
a fair and public hearing by a court, provided for under Article 10 of
the Universal Declaration of Human Rights (hereinafter referred to as
"the UDHR") and Article 14(1) of the International Covenant on Civil
and Political Rights (hereinafter referred to as “ICCPR”).

ii. Failed to ensure the execution by the competent authorities of the
judgments rendered in favour of the Applicants under Article 2(3)(c)
of the ICCPR.

iv. Violated his right to take legal action within the meaning of Article
7(1)(a)(d) of the Charter.

v. Failed to guarantee the independence of the courts and to provide for
the establishment and improvement of competent national institutions
for the promotion and protection of the rights and freedoms
guaranteed by Article the Charter as required by Article 26 thereof.

vi. Violated the right to equality before the law and equal protection of
the law enshrined in Article 3 of the Charter, Article 26 of the ICCPR
and Article 7 of the UDHR.

lll. SUMMARY OF THE PROCEDURE BEFORE THE COURT

10.The Application was filed on 24 February 2017 and on 31 March 2017
transmitted it to the Respondent State as well as the other entities

mentioned in the Protocol.

11.0n 9 May 2017, the Registry received a letter from the Respondent State
reminding the Court of the withdrawal of its Declaration under Article
34(6) of the Protocol and informing the Registry that it would not
participate in any proceedings before the Court. The Respondent State




also requested the Court to cease from transmitting to it any information

relating to any pending cases concerning it.

12.0n 22 June 2017, the Court acknowledged receipt of the Respondent
State’s said correspondence and informed the Respondent State that it
would nonetheless be notified of all the documents in matters relating to

Rwanda in accordance with the Protocol and the Rules.

13.0n 25 July 2017, granted the Respondent State an extension of Forty-
five (45) days for the Respondent State to file its Response. On 23
October 2017, Court granted a second extension of Forty-five (45) days,
indicating that it would render a judgment in default after the expiration of
this extension if the Respondent State did not file its Response. .

14.0n 17 July 2018, the Applicant was requested to file submissions on
reparations within thirty (30) days thereof. The Applicant filed the
submissions on reparations on 6 August 2018 and these were
transmitted on to the Respondent State on 7 August 2018 giving the latter
thirty (30) days to file the Response thereto. The Respondent State failed
to respond, notwithstanding proof of receipt of the notification on 13
August 2018.

15.0n 16 October 2018, the Respondent State was notified that it was
granted a final extension of Forty-five (45) days to file the Response and
that, thereafter it would render a judgment in default in the interest of

justice in accordance with Rule 55 of its Rules..

16. Although the Respondent State received all these notifications, it did not
respond to any of them. Accordingly, the Court will render a judgment in
default in the interest of justice and in accordance with Rule 55 of the

Rules.

17.Pleadings were closed on 28 February 2019 and the parties were duly

notified.




Iv.

PRAYERS OF THE PARTIES

18.The Applicant prays the Court to take the following measures:

vi.

vii.

Find that the Republic of Rwanda has violated relevant human

rights instruments that it has ratified.

Review the judgment in case No. RADAQO06/14/HC, annul all
decisions taken and order the Republic of Rwanda to provide him
with a house to replace the one that was damaged, photographed
and published on the Internet.

Order the Respondent State to pay him compensation of Fifty
Million Rwandan francs (RWF 50,000,000) for the purchase of a

new house.

Order the Respondent State to pay him an amount of Forty-Five
Million Rwandan francs (RWF 45,000,000) as compensation for
the non-pecuniary damage he and nine () members of his family

suffered over a long period of time.

Order the Respondent State to pay him damages in the amount
of Forty Million Rwandan francs (40,000,000 RWF) for the
publication of images on the Internet which caused prejudice to

his family.

Order the Respondent State to pay him damages in the amount
of Twenty-Two Million Rwandan francs (22,000,000 RWF) for the
acts of theft against his home.

Order the Respondent State to pay him an amount of Six Million
Rwandan Francs (6,000,000 RWF) as legal fees and costs of
proceedings before the domestic courts and the African Court.




V.

viii.

Order the Respondent State to pay him an amount of Five
Hundred Thousand Rwandan Francs (500,000 RWF) as lawyers'

fees and legal costs.

19. The Respondent State did not participate in the proceedings before this

Court. Therefore, it did not make any prayers in the instant case.

NON APPEARANCE OF THE RESPONDENT STATE

20.Rule 55 of the Rules provides that:

1.

Whenever a party does not appear before the Court or fails to
defend its case, the Court may, on the application of the other party,
pass judgment in default after it has satisfied itself that the defaulting
party has been duly served with the application and all other
documents pertinent to the proceedings.

Before acceding to the application of the party before it, the Court
shall satisfy itself that it has jurisdiction in the case and that the

application is admissible and well founded in fact and in law.

21.The Court notes that the above mentioned Rule 55 of the Rules sets out

three conditions, namely:

failure to appear or defend the case by one of the parties,
a request made by the other party and
the notification to the defaulting party of both the application and

the documents on file.

22.0n the default of one of the parties, the Court notes that on 9 May 2017,
the Respondent State had indicated its intention to suspend its

participation and requested the cessation of any transmission of

documents relating to the proceedings in the pending cases concerning
it. The Court notes that, by these requests, the Respondent State has

voluntarily refrained from asserting its defence.




23. With respect to the other party's request for a judgment in default, the
Court notes that in the instant case it should, in principle, have given a
judgment in default only at the request of the Applicant. However, the
Court considers, that, in view of the proper administration of justice, the
decision to rule by default falls within its judicial discretion. In any event,
the Court shall have jurisdiction to render judgment in default suo motu if
the conditions laid down in Rule 55(2) of the Rules are fulfilled.

24 Finally, as regards the notification of the defaulting party, the Court notes
that the Application was filed on 24 February 2017. The Court further
notes that from 31 March 2017, the date of transmission of the notification
of the Application to the Respondent State, to 28 February 2019, the date
of the closure of written pleadings, the Registry notified the Respondent
State of all the pleadings submitted by the Applicant. The Court

concludes thus, that the defaulting party was duly notified.

25.0n the basis of the foregoing, the Court will now determine whether the
other requirements under Rule 55 of the Rules are fulfilled, that is: it has
jurisdiction, that the application is admissible and that the Applicant's

claims are founded in fact and in law.?

Vl. JURISDICTION

26. Pursuantto Article 3(1) of the Protocol, "[t]he jurisdiction of the Court shall
extend to all cases and disputes submitted to it concerning the
interpretation and application of the Charter, this Protocol and any other
relevant human rights instrument ratified by the States concerned”; and
“the Court shall apply the provision of the Charter and any other relevant
human rights instruments ratified by the States concerned.” Furthermore,
Rule 39(1) of the Rules provides that: "[tihe Court shall conduct a

preliminary examination of its jurisdiction ..."

2 African Commision on Human and Peoples’ Rights v. Libya (merits) (2016) 1 AfCLR 153 §§ 38-42.




27.After a preliminary examination of its jurisdiction and having found that
there is nothing in the file to indicate that it does not have jurisdiction in

this case, the Court finds that it has:

i. Material jurisdiction by virtue of the fact that the Applicant
alleges a violation of Articles 7(1)(a)(d) and 14 of the
Charter, Articies 2(3)(c) and 14(1) of the ICCPR to which
the Respondent State is a party and Article 7 of the UDHR3.

ii. Personal jurisdiction, insofar as, as stated in paragraph 2
of this Ruling, the effective date of the withdrawal of the
Declaration by the Respondent State is 1 March 2017 .4

iii. Temporal jurisdiction, in so far as, the alleged violations
took place after the entry into force for the Respondent
State of the Charter (31 January 1992), of the ICCPR (16
April 1975), and the Protocol (25 January 2004).

iv. Territorial jurisdiction, since the facts of the case and the
alleged violations occurred in the territory of the

Respondent State.

28.From the foregoing, the Court finds that it has jurisdiction to hear the

instant case.

3See Anudo Ochieng Anudo v. United Republic of Tanzania, (merits) (2018) 2 AfCLR 248, § 76; Thobias
Mang’ara Mango and Shukurani Masegenya Mango v. United Republic of Tanzania (merits) (2018) 2
AfCLR 314, § 33.

4 See paragraph 2 of this Judgment.




Vil.  ADMISSIBILITY

29. Pursuant to the provision of Article 6(2) of the Protocol "[t]he Court shall

rule on the admissibility of cases taking into account the provisions of
Article 56 of the Charter".

30. Furthermore under Rule 39(1) of its Rules, "[tlhe Court shall conduct a

preliminary examination of ... the admissibility of the application in
accordance with articles 50 and 56 of the Charter and Rule 40 of these

Rules".

31.Rule 40 of the Rules of Court, which in substance restates Article 56 of
the Charter, sets out the conditions for the admissibility of applications as

follows:

“Pursuant to the provisions of Article 56 of the Charter to which Article
6(2) of the Protocol refers, applications to the Court shall comply with

the following conditions:

i

disclose the identity of the Applicant notwithstanding the latter's

request for anonymity;

2. comply with the Constitutive Act of the Union and the Charter;

not contain any disparaging or insulting language;

not be based exclusively on news disseminated through the
mass media;

be filed after exhausting local remedies, if any, unless it is
obvious that this procedure is unduly prolonged;

be filed within a reasonable time from the date local remedies
were exhausted or from the date set by the Court as being the
commencement of the time limit within which it shall be seized
with the matter; and

Not raise any mater or issues previously settled by the parties in
accordance with the principles of the Charter of the United
Nations, the Constitutive Act of the African Union, the provisions
of the Charter or of any legal instrument of the African Union.

10




32.The Court notes that the conditions of admissibility set out in Rule 40 of
the Rules are not in contention between the parties, as the Respondent
State having decided not to take part in the proceedings did not raise any
objections to the admissibility of the Application. However, pursuant to
Rule 39(1) of the Rules, the Court is obliged to determine the admissibility
of the Application.

33.1t is apparent from the record that the Applicant is identified. The
Application is not incompatible with the Constitutive Act of the African
Union and the Charter. It is not written in disparaging or insulting
language and is not based exclusively on information disseminated
through the mass media. There is also nothing on the record to indicate
that the present Application concerns a case which has been settled in
accordance with either the principles of the United Nations Charter, the

OAU Charter or the provisions of the Charter.

34. With regard to the exhaustion of local remedies, the Court reiterates as
it has established in its case law that “the local remedies that must be
exhausted by the Applicants are ordinary judicial remedies”®, unless they
are manifestly unavailable, ineffective and insufficient or the proceedings

are unduly prolonged.®

35. Referring to the facts of the matter, the Court concludes that the Applicant
filed is complaint before the Court of First Instance, which dismissed his
complaints by judgment dated 27 December 2013. He appealed against
this decision to the Supreme Court, which upheld the judgment of the
High Court by its judgment of 23 May 2014. The Court, therefore, holds
in conclusion that the Applicant has exhausted the available local

remedies.

5 Mohamed Abubakari v. Tanzania (merits) (2016) 1 AfCLR 599 § 64. See also Alex Thomas v.
Tanzania (merits) (2015) 1 AfCLR 465 § 64, and Wilfred Onyango Nganyi and 9 others v. Tanzania
(merits) (2016) 1 AfCLR 507, § 95.

6 | ohé Issa Konaté v. Burkina Faso (merits) (2014) 1 AfCLR 314, § 77. See also Peter Joseph Chacha
v. Tanzania (admissibility) (2014) 1 AfCLR 398, § 40.

11




36. With regard to the obligation to file an application within a reasonable

37.

38.

39.

40.

time, the Court notes that Article 56(6) of the Charter does not set a time
limit for the filing of cases before it. Rule 40(6) of the Rules, which
restates the provisions of Article 56(6) of the Charter, simply requires the
Application to "be filed within a reasonable time from the date local
remedies were exhausted or from the date set by the Court as being the
commencement of the time limit within which it shall be seized with the

matter”.

It emerges from the record that local remedies were exhausted on 23
May 2014, with the judgment of the Supreme Court. This is, therefore,
the date which must be regarded as the starting point for calculating and
assessing the reasonableness of the time, within the meaning of the
provisions of Rule 40(6) of the Rules and Article 56(6) of the Charter.

The Application was filed at this Court on 24 February 2017, two (2)
years, nine (9) months and nine (9) days after the exhaustion of domestic
remedies. The Court must therefore determine whether this period is

reasonable within the meaning of the Charter and the Rules..

The Court recalls that "the reasonableness of a time-limit for referral
depends on the particular circumstances of each case, and must be

assessed on a case-by-case basis ...""

The Court has consistently held that the six-month period expressly
provided for in other international human rights law instruments cannot
be applied under Article 56(6) of the Charter; and Court has therefore
adopted a case-by-case approach in assessing the reasonableness of a
time limit within the meaning of Article 56(6) of the Charter"s.

7 Beneficiaries of the late Norbert Zongo, Abdoulaye Nikiema alias Ablassé, Ernest Zongo and Blaise
llboudo & Mouvement Burkinabé des droits de I'homme et des peuples v. Burkina Faso (preliminary
objections) (2013) 1 AfCLR 197, § 121,

8 Norbert Zongo ibid. See also the judgment in Alex Thomas v. Tanzania (merits) op.cit § 73 and 74.

12




41.The Court considers that, in accordance with its established
jurisprudence on the assessment of reasonable time, the determining
factors are, inter alia, the status of the Applicant® the conduct of the
Respondent State™ or its officials. Furthermore, the Court assesses the
reasonableness of the time Ilimit on the basis of objective

considerations.™

42.In the case of Mohamed Abubakari v. Tanzania, the Court held as
follows: the fact that an Applicant was in prison; he indigent; unable to
pay for a lawyer; did not have the free assistance of a lawyer since 14
July 1997, was illiterate; could not have been aware of the existence of
this Court because of its relatively recent establishment; are all
circumstances that justified some flexibility in assessing the

reasonableness of the timeline for seizure of the Court. 12

43. Furthermore, in Alex Thomas v Tanzania, the Court justified its position

as follows:
Considering the Applicant’'s situation, that he is a lay, indigent,
incarcerated person, compounded with the delay of providing him with
Court records, and his attempt to use extraordinary measures, that is,
the application for review of the Court of Appeal’s decision, we find that
these constitute sufficient grounds to explain why he filed the application
before this Court on 2 August 2013, being three (3) years and four (4)
months after the Respondent made the declaration under Article 34(6)
of the Protocol. For these reasons, the Court finds that the application
has been filed within a reasonable time after the exhaustion of local

remedies as envisaged by Article 55 (6) of the Charter.3

44.1t is also clear from the Court's case-law that the Court declared
admissible an application brought before it three (3) years and six (6)

 Alex Thomas v. Tanzania (merits) op.cit § 74.

10 Anudo Ochieng Anudo v. Tanzania (merits), op.cit § 568.

11 As the date of deposit of the Declaration recognising the Court's jurisdiction, in accordance with
Article 34(6) of the Protocol.

12 Mohamed Abubakari v. Tanzania (merits) op.cit, § 92.

13 Alex Thomas v. Tanzania (merits) op.cit, § 74.

13




months after the Respondent State deposited the Declaration under
Article 34(6) of the Protocol accepting the Court's jurisdiction, having
concluded that: “the period between the date of its referral of the present
case, 8 October 2013, and the date of the filing by the Respondent State
of the Declaration of recognition of the Court's jurisdiction to hear
individual applications, 29 March 2010, is a reasonable time within the
meaning of Article 56(6) of the Charter.™

45.In the instant case, the Applicant was not imprisoned or subject to any
restriction of movement after the exhaustion of local remedies, nor was
he indigent, and his educational background not only enabled him to
defend himself as evidenced by the Application filed on 24 February
2017, but also made him aware of the existence of the Court and the
proceedings before it within a reasonable time. Moreover, the
Respondent State also deposited the Declaration recognising the Court's
jurisdiction four (4) years, three (3) months and nine (9) days before the

exhaustion of local remedies.

46.1n light of the foregoing, the Court holds that the period of two (2) years
and nine (9) months that elapsed before the Applicant filed the
Application before it is not a reasonable time within the meaning of Article
56(6) of the Charter and Rule 40(6) of the Rules. Consequently, Court
finds that the Application is inadmissible on this ground.

VIl. COSTS

47.The Court notes that Rule 30 of its Rules provides that "Unless otherwise

decided by the Court, each party shall bear its own costs".

48. Taking into account the circumstances of this case, the Court decides

that each party shall bear its own costs.

14 Mohamed Aubakariv. Tanzania (Merits), § 93

14




IX. OPERATIVE PART

49 For these reasons, THE COURT:

Unanimously and in default,

i.  Declares that it is has jurisdiction;

iil.  Declares the application inadmissible ;

iii.  Declares that each party shall bear its own costs.

Signed:

Sylvain ORE, President; (Nw\ D\
M

Ben KIOKO, Vice—President;{_w:ivq

/"“:;Z(i"‘_’ ’f{

Rafad BEN ACHOUR, Judge;c— "~
Angelo V. MATUSSE, Judge; J %/V:é
Suzanne MENGUE, Judge; Q”‘L
Tujilane R. CHIZUMILA, Judge; *ANPS‘ Cw s\
'2‘/,’,('}

Chafika BENSAOULA, Judge;

Blaise TCHIKAYA, Judge; — .. <=

Stella I. ANUKAM, Judge: ‘-E--}x am -
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Imani D. ABOUD, Judge; < =i

= 3=e

and Robert ENO, Registrar r/@t}’

In accordance with Article 28(7) of the Protocol and Rule 60(5) of the Rules, the joint
Separate Opinion of Justices Rafad BEN ACHOUR and Blaise TCHIKAYA is attached
to this judgment.

Done at Arusha, this Twenty-Sixth Day of June in the year Two Thousand and Twenty,
in English and French, the French text being authoritative.
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FIDELE MULINDAHABI v. REPUBLIC OF RWANDA

Application No. 04, 05, 10 and 11 of 2017

JUDGMENTS
26 JUNE 2020

Separate Opinion
of
Judges Rafaa Ben Achour
and
Blaise Tchikaya



1. We concur with the position adopted by the Court on admissibility, jurisdiction
and operative provisions in the four Mulindahabi v. Rwanda judgments adopted

by unanimous decision of the judges sitting on the bench.

2. By this Opinion, we wish to express a position on a point of law. This opinion
clarifies a point relating to the Court's subject-matter jurisdiction on which our

Court has often proceeded by economy of argument.

3. In our view, Article 3 of the Protocol, while taking account of the general
framework of the jurisdiction it lays down, should also be understood in terms
of the scope given to it by Article 7 of the same Protocol. Since the Mulindahabi
species do not pose any particular problems of jurisdiction, there were no a
priori reasons for the emergence of such a debate. However, the question did
emerge and therefore required clarification which would be valid for other

judgments delivered or to be delivered by the Court.

4. A breadcrumb trail structures the analysis. These are two waves of decisions
that characterize the Court's jurisprudence. The cut-off point is generally in
2015, when the Court delivers its Zongo’ judgment. The decision on jurisdiction
in this case is given in 2013. It can be supported because a reflection seems to
be beginning on the choices in terms of procedure with the Mohamed Abubakari
judgment in 20162. The Court begins to work, as noted by Judges Niyungeko
and Guisse, more “distinctly: first all questions relating to its jurisdiction (both the
preliminary objection and the question of its jurisdiction under the Protocol), and then

all questions relating to the admissibility of the application”3.

PATCHPR, Beneficiaries of lae Newhberet Zongo, Abdoswlesve Nikiema alias Ablasse, FEearnest Zango and Blaise
Jbaude and the Burkinaé Movement of Haumars arsd Peoples Righs v Burking Faso, Judgement oi Keparations,
S June 2013,

CAFCERR, Moheamed Abubakari v. United Repsetslic of Fanzania, 3 June 2076, §§ 28 and 29

* Dissenting opinion of Judges Gérard Nivunecko and 121 Hajji Guissé in the Uvban Miandawire v, Repoeblic of
Maleawi judement. 21 Tune 2013,



5. Thus, inthe first part, we shall examine the state of the matter, i.e. the envisaged
readings of Articles 3 and 7 of the Protocol in determining the Court's subject-
matter jurisdiction. In the second part, devoted to the second wave of decisions,

the use of Articles 3 and 7 will evolve.

I Article 3 and 7 of the Protocol through the Court's doctrine and
case-law

6. In our view, the two Articles 3 and 7 of the Protocol should be read together, as
one sheds light on the other. They are complementary. For the reasons that
follow, they cannot be separated. The Court's subject-matter jurisdiction is
therefore based on both the first paragraph of Article 3 and Article 7 of the
Protocol. We shall first present a restrictive reading of these provisions (A)
before turning to their reference in certain decisions of the Court which we

describe as first wave (B).

A. A restrictive reading of Articles 3 and 7 of the Protocol

7. Article 3(1) of the Protocol, on the jurisdiction of the Count, reads as follows:

“1. The jurisdiction of the Court shall extend to all cases and disputes submitted
to it concerning the interpretation and application of the Charter, this Protocal
and any other relevant human rights instrument ratified by the States

concerned".

Article 7, on applicable law, states in one sentence that:

"The Court shall apply the provisions of the Charter and any other relevant

human rights instruments ratified by the States concerned”.

8. Different readings of these twc Articles have emerged. Reading them
separately, some have argued that their functions should not go beyond the title
given to them by the successive drafters of the Convention. Article 3(1) applying

strictly and exclusively to the jurisdiction of the Court and the other, Article 7,



referring solely to the applicable law. This approach is restrictive and, in fact,
does not correspond, on closer inspection, to the approach which the Court itself

has followed through its case-law since 2009.

9. It was also noted that Article 7 would be a mere repetition of Article 3(1) and is,
in this respect, superfluous. Professor Maurice Kamto supports this reading in
particular when he states that "Aricles 3 and 7 are a legal curiosity"*. They would
have no equivalent in the statutes of other regional human rights jurisdictions.
The "Ouagadougou Protocol should have confined itself to this provision, which
makes Article 7 all the more useless as its content is likely to complicate the

Court's task"s.

10.1t is not clear whether the drafters of the Protocol intended to exclude certain
categories of legal rules, such as custom, general principles of law, etc., from
the scope of the Protocol. The use of the phrase "ratified by the States concerned”
in both Articles might lead one to believe® that the Court should only take into
account conventions ratified by States. It would be difficult to explain why the
next paragraph, 3(2), recognizes the Court's "jurisdiction”. It is well known that
for the purpose of establishing the grounds for its jurisdiction, the scope of the
applicable law should be opened up. The Court cannot, as will be discussed
below, be limited in the reasons for its jurisdiction when it is challenged. In the
latter case there is a clear manifestation of the link between Article 3 and Article

7 of the Protocol.

11. This was, in short, the interpretation adopted by the Court on the reading of Rule
39 of its Rules:

* Conmmentary onr Article 7 of the Protocol. Tire Agican Charter on Human und Peoples’ Rights und the Protegol
on the Estabilishment of the Africar Cowrt, article-he-article cammentary, edined by M. Kamto, Fd. Bruylant. 201 1,
pp. 1296 ct scq.

< ldem

® Protessor Maurice Kamto tends towards this appreaiation. He states thas " The restriction of the law applicabls
by the Court L the Charter and the said legsl arstruments creates an cffect ol implicit amputation of the scope ol
the relevant rufes applicable by that yurisdiction. Ik deprives the Court and the partics browghc hefore it ot the
application or mvocation of "African practices it conformity with international standards relating to uman and
peonles’ rizhis, customs wencrallv accepted as luw. gencral principles of law recognised by African nations, as
wiell as case law and dowirine”. redemed to in Article 61 of the AC//PR, v. 1dem, 1267,



“1. The Court shall conduct a preliminary examination of its jurisdiction and the
admissibility of the application [...].
2. ... the Court may request the parties to submit any factual information,

documents or other material considered by the Court to be relevant".

In calling for "the submission of any information relating to the facts, documents
or other materials which it considers relevant", the Court wishes to inquire into

all aspects of the applicable law, as noted in the heading of Article 7.

12.The other reading is to regard the two Articles as complementary and, where
the conflict so requires, as being necessary for the Court to further develop its
jurisdiction. This was not the case in the Mulindahabi decisions, but the Court

has done so on various occasions.

B. The Court's reading of Articles 3 and 7 in its first wave of decisions

13.The first phase of the Court considered in the interest of the analysis ranges
from the Michelot Yogogombaye’ judgment (2009) to the Femi Felama$
judgment (2015). This breakdown shows the evolution of the Court and its
judicial involvement on the one hand, and on the other hand, it makes it possible

to periodize its commitments as to the bases of its jurisdiction.

14. The Court has always accepted that the provisions of Articles 3 and 7 provide
a firm basis for its jurisdiction to respond to human rights disputes. It has done
so from its earliest years. It had perceived the openings left by its jurisdiction as
formulated in the Protocol. The former Vice-President of the African Cour,
Judge Ouguergouz, states in his study that: "Article 3 § 1 of the Protocol
provides for a very broad substantive jurisdiction of the Court [...]. The liberal

nature of this provision is confirmed by Article 7, entitled "Applicable law"?.

T ATCHPR. Michelor Yogogmmbaye v. Republic of Senegal, 15 December 20097 see also, Lotielman (ML), Recen
Jfurisprudence of the Adfrican Court v Human arid Peoples® Riglis, Published by Deutshed Gesellschadt.. Gl7,
2016, p 2.

EACHPR. Femi Falana v, African Comprissiers en Honan and Peoples” Righrs, Order, 200 November 205,

> Ougmergours (1), La Cour alrvicaine des droivs de fhamme et des peuptes - Gros plan sur le premier oreane
Judickaire africain a vocation continentale, Anuaire frangais de droit internationa!. volume 32, 2006. pp. 3)3-
240,



15 Two elements are apparent in the provisions of Articles 3(1) and 7 of the
Protocol: first, the case where the disputes in question are based from the outset
on provisions of the Charter; second, where the Court, not having a clearly
defined rule, would have to seek them in conventions ratified by the Respondent
States. In reality, the Court has always used both approaches. It has always
found itself drawn into international law whenever it is part of the law accepted

by States.

16.What the Court is seeking to do from 2011 in the case of Tanganyika Law
Society and The Legal And Human Rights Centre v. United Republic of

Tanzania and Reverend Christopher Mtikila v. United Republic of Tanzania:

The Court also had to rule on the issue of applicability of the Treaty establishing
the East African Community, in light of Articles 3(1) and 7 of the Protocol, as
well as Rule 26(1)(a) of the Rules of Court. These three provisions contain the
expression "any other relevant human rights instrument ratified by the States
concerned” which expressly refers to three conditions: 1) the instrument in
question must be an international treaty, hence the requirement of ratification
by the State concerned, 2) the international treaty must be "human rights

related” and 3) it must have been ratified by the State Party concerned'.

17.The 2015 Femi felana case, which completes the first wave of the Court's
decisions, expresses in all cases the Court's two-step reasoning on its
jurisdiction. In the first stage, it states the basis of its jurisdiction (Article 3(1))
and in the second stage, it gives, through the applicable law (Article 7), the

reasons for its choice.

18.In this case, the application was directed against an organ of the African Union,
established by the African Charter on Human and Peoples' Rights, namely, the
African Commission on Human and Peoples' Rights. Under Article 3(1) of the

Protocol, the Court first states that it has jurisdiction to hear and determine all

AICIIPR, Tunganyika Law Society and The Legal sAnd Human Rishis Centre v United Republic of Tarizunia
wivdd Reverend Christopher Mtikila v, nited Republic of Tanzwica, Order, X2 Sepiember 2011, §8 13 and 14,



cases and disputes submitted to it concerning the interpretation and application
of the Charter, the Protocol and any other relevant human rights instrument
ratified by the States concerned. it goes on to say that, although the facts giving
rise to the complaint relate to human rights viclations in Burundi, it was brought
in the present case against the Respondent, an entity which is not a State party
to the Charter or the Protocol. Finally, in its reasoning in § 16 of the judgment,

the Court bases itself on a consideration of general applicable law.

"The relationship between the Court and the Respondent is based on the
complementarity. Accordingly, the Court and the Respondent are autonomous
partner institutions but work together to strengthen their partnership with a view
to protecting human rights throughout the continent. Neither institution has the

power to compel the other to take any action”.

The Court's application of general law reflects the complementarity between

that law and the law that governs its substantive jurisdiction.

19. The same approach is found in the discussion on jurisdiction in the Zongo
(2013)'" case. The Court states that: "Under Article 3(1) of the Protocol ... and
Article 3(2) of the same Protocol, "in the event of a dispute as to whether the Court has

jurisdiction, the Court shall decide ...". It goes on to state, appropriately, that :

"The Court goes on to note that the application of the principle of the non-
retroactivity of treaties, enshrined in Article 28 of the Vienna Convention on the
Law of Treaties of 23 May 1869, is not in contention between the Parties. What
is at issue here is whether the various violations alleged by the Applicants
would, if they had occurred, constitute "instantaneous” or "continuing” violations

of Burkina Faso's international human rights obligations”.

20.1t is apparent that the Court's reasoning does not focus strictly on the rules

concerning its jurisdiction, but also extends it to the law applied by it.

ATCHPR, Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablassé, Lrnest Zongo and Blaise
Hbhoudo and the burkinabd Movement of Human and Peoples ™ Rights v Burkina Fuaso. Decision on Preliminary
Objections. 21 Junc 2013, § 61.62.65.



1. The relationship between Articles 3 and 7 of the Protocol as
regards the Court's subject-matter jurisdiction: confirmation in
the second wave of decisions

21.The drafters of the Protocol provided judges with a kind of "toolbox” through
these two articles, which they would make good use of. They are only bound by
the consistency and the motivation of their choice. Indeed, quite obviously, the
two articles have often been used together in the Court's second decade of
activity. It will first be shown that the Court's approach is also present in

international litigation.

A. The Court's approach is confirmed by the practice of international
litigation

22 This approach is known from international litigation, even before the African
Court was established. It is, in fact, consistent with the logic of law. Its
manifestation can be found in jurisprudential work as old as that of the
Permanent Court of International Justice (PCIJ) confirmed by the jurisprudence

of the International Court of Justice (ICJ).

23.1t was by reasoning on its applicable law that the PCIJ extended its jurisdiction
to human rights issues long before the wave of such law following the Second
World War. The august Court was already doing its job of protecting

fundamental rights in well-known cases'?.

24 There has been a known shift in the jurisdiction of arbitral tribunals in this area.
The jurisdiction of these courts is strictly fixed within conventional limits, but they
have Integrated human rights issues by making a specific reading of their

applicable law's.

12 CPII. Advisory Opinion, Minarity Schools in Albania. 6 April 1935; Advisory Opinion. German Settlers in
Poland. 10 September 1923: Advisory Opwion. Treatment of Polish Nationals and Other Persans of Origin, 4
I“cbruary 1932

“ Cazala (). Protection des droits de I'homme et contenticux international de 1 'investissement. Les Cahiers de
'Arbitrage. 2012-1, pp. §99-906. v. in particular. I'ribunal arbitral CIROI (MS). S.A., 29 May 2003, Tecnicas
Medioambientales Teemed SA v Mexico, §§ 122-123: S AL CIRDL. Azwurix Corporation v. Argentina, 14 July
2006, $8 311-312: sce S AL ICSID (MS). Robert AAzinian and Others v. Mexico. ARB{AT)97/2. 1 November
19099, §§ 102-103.



25.The African Court already applies this methodology, which 1s well known In
international litigation law. In addition to generally having the "competence of
jurisdiction" in the event of a dispute, the international courts and the
international instruments creating them often give them the legal basis to deploy

their jurisdiction. In a complex argumentation the ICJ recalled that it has :

"an inherent power which authorizes it to take all necessary measures, on the
one hand, to ensure that, if its jurisdiction on the ments is established, the
exercise of that jurisdiction does not prove futile, and, on the other hand, to

ensure the regular settlement of all points in dispute ...""* .

Professors Mathias Forteau and Alain Pellet saw this as a kind of implicit

jurisdiction within the competence of the International Court of Justice'.

26. Sometimes the international judge, in order to clarify a position or to explore
other aspects inherent in its jurisdiction, uses the applicable law rather than the

strict rules which conventionally define and frame its jurisdiction.

27.The affirmation of the role of the ICJ in international human rights law provides
an example of this. In 2010, the Court in The Hague rendered its judgment on
the merits in the case of Ahmadou Sadio Diallo - Guinea v. Congo-Kinshasa’é.
The Court ruled on claims of violations of human rights treaties. This case

showed that, in addition to having general jurisdiction over the rights of States,

Y Nuclear Tests Caye (New Zealand v, France). Judgment of 20 December 1974, ECR 1974, pp. 239-463

" Forteau (M.) and Pellet (A.). Droit international public. Fd. 1LGDI. 2009, p. 1001; Visscher (Ch. De), Quelques
aspects récents du droit proccédural de la CH. 1d. Pédone. 1966, 219 p.: Santulli (C.), Les juridictions de droit
mternational - essai didentification, AFFDI, 2001, pp. 45-61.

" The 1CT states that "having regard 1o the conditions under which Mr. Diallo was expelied from Congolesce
territory on 31 January 1996, the Democratic Republic of the Congo vielated Article 13 of the International
Covenant on Civil and Potitical Rights and Article 12. paragraph -, of the African Charter on Human and Peoples’
Rights". or that "having rcgard to the conditions under which Mr. Diallo was expelled trom Congolese territory
on 31 January 1996. the Democratic Republic of the Congo violated Article 13 of the International Covenant on
Civil and Political Rights and Article 12, paragraph 4, of the African Charter on Human and Peoples” Rights™. or
that "having regard 1o the conditions under which Mr. Dhiallo was expelled tfrom Congolese territory on 31 January
1996. the Democratic Republic of the Congo violated Aruicle 13 of the Intermational Covenant on Civil and
Political Rights and Article 12, paragraph 4, of the African Charter on Human and Peoples’ Rights”. Diatlo was
arrested and detained in 1995-1996 with a view to his depontation, the Democratic Republic of the Congo violaled
article 9, paragraphs | and 2. of the International Covenant on Civil and Political Rights and article 6 of the African
Charter on Human and Peoples' Rights. This case showed that the gencral jurisdiction enjoyed by the 1CI, which
relates to "any matter of international law™ under Article 36 §2 (b) of its Statute. can be extended to human rights.



the International Court of Justice could without hindrance to its jurisdiction, deal

with the question of human rights.

28.In this sense, it may be observed that an increasing number of international
courts have specialized in human rights, without having an initial mandate to do
s0. On closer inspection, this is mainly due to their applicable law. The cross-
cutting nature of the rules of international law has a clear impact on the
deployment of jurisdiction. It is thus understandable that in addition to the
provisions framing the jurisdiction, the Protocol establishing the African Court

has taken them over in terms of applicable law.

29. The same analysis can be made with regard to the European Court of Human
Rights. In the Nicolai Slivenko'” judgment of 2003, the Court stated that it should
not "re-examine the facts established by the national authorties and having
served as a basis for their legal assessment” by reviewing the "findings of the
national courts as to the particular circumstances of the case or the legal
characterization of those circumstances in domestic law", but at the same time
recognized that it was part of its task "to review, from the Convention
perspective, the reasoning underlying the decisions of the national courts”. The
doctrine derived from the idea that the Court was increasing the intensity of its
review of judicial decisions. This can only be achieved through a broad reading
of the law which the Court is mandated to apply. It can thus be said that the
applicable law and jurisdiction stand together, the latter is undoubtedly a

common thread.

B. Links established between Articles 3 and 7 in the second wave of
Court decisions

30. Where the Court finds a difficulty or possible challenge to its jurisdiction, it shall
combine the two Articles 3(1) and 7. It uses these two complementary texts. It
does not, however, feel bound to indicate explicitly the use thus made of Article

7. and that is what we regret.

T ECHR. Nicolai Stivenko v Larvia, 9 October 2003,
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31.In its Abubakari’® judgment, the Court emphasizes :

“28. More generally, the Court would only act as an appellate court if, inter alia,
it applied to the case the same law as the Tanzanian national courts, i.e,
Tanzanian law. However, this is certainly not the case in the cases before it,
since by definition it applies exclusively, in the words of Article 7 of the Protocol,
"the provisions of the Charter and any other relevant human rights instruments

ratified by the State concerned".

In the following paragraph, it concludes:

"On the basis of the foregoing considerations, the Court concludes that it has
jurisdiction to examine whether the treatment of the case by the Tanzanian
domestic courts has been in conformity with the requirements laid down in
particular by the Charter and any other applicable international human rights
instruments. Accordingly, the Court rejects the objection raised in this regard by

the Respondent State™

32.In the 2016 case, Ingabire Victoire Umuhoza v. Republic of Rwanda’?, the Court

states, once again, without citing Article 7, that :

"As regards the application of the Vienna Convention to the present case, the
Court observes that while the declaration made under Article 34(6) emanates
from the Protocol, which is governed by the law of treaties, the declaration itself
is a unilateral act which is not governed by the law of treaties. Accordingly, the
Court concludes that the Vienna Convention does not apply directly to the
declaration, but may be applied by analogy, and the Court may draw on it if
necessary. (. .) In determining whether the withdrawal of the Respondent's
declaration is valid, the Court will be guided by the relevant rules governing
deciarations of recognition of jurisdiction as well as by the principle of the
sovereignty of States in international law. With regard to the rules governing the

recognition of jurisdiction of international courts, the Court notes that the

EARCHPR, Mohamed Abubakari v. United Republia of Teamzemia. 3 June 2016, §§ 78 and 29,
YEAICHIPR, Ingeatire Victeare Cimuhoza v, Repeblic of Rwandu. Decision on the Withdrawal of the Declaration,
5 September 2016
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provisions relating to similar declarations are of an optional nature. This is
demonstrated by the provisions on recognition of the jurisdiction of the
International Court of Justice,4 the European Court of Human Rights5 and the

Inter-American Court of Human Rights”, §§ 55 and 56.6.

33 However, the Court says that it is guided by the relevant rules governing
declarations of recognition of jurisdiction as well as by the principle of the
sovereignty of States in international law, it is a recourse to Article 7 of the
Protocol. In that the latter article allows it to rely on any relevant human rights

instrument.

34.0n its jurisdiction in the Armand Guehi?© case in 2016, the Court proceeds in
the same way. It cites Article 3(1), but resorts to other texts. One wonders
whether the Court simply finds its jurisdiction in respect of interim measures or

whether it simply applies provisions outside the Charter to do so. It says:

"Having regard to the particular circumstances of the case, which reveal a risk
that the death penalty might be imposed, thereby infringing the Applicant's rights
under Article 7 of the Charter and Article 14 of the International Covenant on
Civil and Political Rights, the Court decides to exercise its jurisdiction under
Article 27(2) of the Protocol”, § 19.

35 The complementarity between these two Articles, which should be cited
together, is expressed. For in Article 3(1) the Court finds its jurisdiction without
difficulty and bases it on it; and in Article 7 the Court, by having recourse to
other texts, is also founded in law by virtue of the fact that its applicable law
authorizes it to do so. Accordingly, in the Actions for the Protection of Human
Rights (APDH) v. Republic of Céte d'lvoire?’ judgment also delivered in 2016,
from § 42 to § 65, the Court sets out a reasoning for establishing its jurisdiction.
This can only be understood by reading the two articles, 3(1) and 7 together. In

particular, it says that :

PATCHPR, Armand Guehi v United Republic of Tuanzania, Interim Measures Order, 18 March 2016
SUOATCHPR, Actions for the Proteciion of Tuman Rights ¢ 1PDH) v Repablic of Cote ZIvoire (Merits), 18
November 2016.
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“The African Institute of International Law notes that the link between
demaocracy and human rights i1s established by several international human
rights instruments, including the Universal Declaration of Human Rights, Article
21(3), (...) The Institute further maintains that the African Charter on Democracy
is a human rights instrument in that it confers rights and freedoms on individuals.
According to the Institute, the Charter explains, interprets and gives effect to the
rights and freedoms contained in the Charter on Human Rights, the Constitutive
Act of the African Union, the Grand Bay Declaration and Plan of Action (1999},
the Declaration on the Principles Governing Democratic Elections in Africa5 and

the 2003 Kigali Declaration”

36. The Conclusion on jurisdiction that follows from this suite of instruments in § 65

IS suggestive:

“The Court concludes that the African Charter on Demacracy and the ECOWAS
Protocol on Democracy are human rights instruments, within the meaning of
Article 3 of the Protocol, and that it is therefore competent to interpret and apply

them.”

37 1t follows that the Court in its first decade uses Article 3(1) to determine its
jurisdiction as set out in the Protocol. As in established judicial practice, the
Court uses the applicable law recognized by the "States concerned" to extend
or further establish its jurisdiction. In this case, it makes use of Article 7 of the
Protocol. The question of priority between the two Articles does not arise, as it
is a matter of the particular case and of the choice made by the Court. The two
Articles are equally involved in the general question of the Court's jurisdiction to

hear cases.

38.In its judgment in Jonas (2017), at paragraphs 28, 29 and 30, the Court goes

beyond Article 3 on its own motion, stating that:

"Article 3 of the Protocol does not give the Court the latitude to decide on the
issues raised by the Applicant before the domestic courts, to review the
Jjudgments of those courts, to assess the evidence and to reach a conclusion”,
§ 25.
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39.1t concludes that it has jurnisdiction as follows:

"The Counr reiterates its position that it is not an appellate body in respect of
decisions of the domestic courts. However, as the Court emphasised in its
judgment in Alex Thomas v. the United Republic of Tanzania, and confirmed in
its judgment in Mohamed Abubakari v. the United Republic of Tanzania, this
circumstance does not affect its jurisdiction to examine whether proceedings
before national courts meet the international standards established by the
Charter or other applicable human rights instruments. The Court therefore
rejects the objection raised in this regard by the Respondent State and
concludes that it has subject-matter jurisdiction?”. The Court does not appear

to be taking a position on the question of which of the two Articles is the

basis for its jurisdiction.

40.In order to refute the Respondent State's contention and to establish its
jurisdiction in the Nguza®? Judgment, the Court begins by relying first on its own
jurisprudence?®. It goes on to have recourse to the applicable law in general,

namely:

"as it stressed in the jJudgment of 20 November 2016 in the case of Alex Thomas
v. United Republic of Tanzamia and confirmed in the judgment of 3 June 2016
in the case of Mohamed Abubakari v. United Republic of Tanzania, this does
not exclude its jurisdiction to assess whether proceedings before national courts
meet the international standards established by the Charter or by other
applicable human rights instruments to which the Respondent State is a party”,
§§ 33 et seq.

It then infers jurisdiction from this and refers to Article 3 of the Protocol:

T ALCHPR, Christopher Jonas v, Usited Kepublic of Tanzania. Judement, 28 September 2017: Convicted and
sentenced for robbery of money and various other valuables, Mr. Christopher Jonas filed this applscation allezing
a violation of his rights during his dctention and trial. The Court found that the cvidence presented during the
domestic proceedings had been assessed according o the requirements of a fair tnal, but that the fact that the
Applicant had not received free legal aid constituted a violation of the Charter.

SATCHPR, Nguza Vikbig (Babu Sevay and Jodmson Neuza (Papi Kochas v, Repubiic of Tanzania, 23 March 2018,
ALCHPR, L3/3:2013, Frnest Francis AMiingwi v. Republic of Maluvi, 15 March 2013, § 14; Alex Thonas v
United Republic of Tanzania. 20 Novernber 20150 §: 2832014, Peter Joseph Chacka v, United Republic of
Tanzania, 28 March 2004, 8 114 Fraest Francis Miingwiv, Republic of Malawi, 15 March 2073, 8 14.
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Accordingly, the Court rejects the objection raised by the Respondent State,
"It has subject-matter jurisdiction under Article 3(1) of the Protocol, which
provides that the Court "shall have jurisdiction in all cases and disputes
submitted to it ...", § 36.

41 This reversal of logic by the Court is not in vain. It makes it possible to appreciate
how the applicable law is not external to the determination of jurisdiction, which

is well defined by the Protocol.

42.0Orders for the indication of provisional measures do not present the same
difficulties. It may be observed, as in the Ajavon?® Case, that the Court's prima
facie decision does not require recourse to its applicable law (7 Article). This is

stated in paragraph 28:

"However, before ordering interim measures, the Court need not satisfy itself
that it has jurisdiction on the merits of the case, but merely that it has prima facie

jurisdiction”.

The Court does not have such jurisdiction.

43.Article 3, in particular the first paragraph, sets out the scope of the Court's
jurisdiction. However, this cannot be understood without the law which the Court
applies, that is, Article 7, with which it should be more regularly associated in its
decisions. This scope of jurisdiction is not limited...as long as the Court is within
its applicable law, it is within its jurisdiction. This place of applicable law is also
present when discussing the Court's jurisdiction to hear a case under Article

3(2). The links between these articles are at the root, they are ontological.

CATCHPR, Sébastien Germain Ajuvon v. Republic of Benin, Order. 7 December 2018.
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Rafaa Ben Achour Blaise Tchikaya
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