UNION AFRICAINE
=

. /

- -

A 2ELD \ , UNIAO AFRICANA

AFRICAN UNION {

AFRICAN COURT ON HUMAN AND PEOPLES’ RIGHTS
COUR AFRICAINE DES DROITS DE L’'HOMME ET DES PEUPLES

THE MATTER OF

TIKE MWAMBIPILE AND EQUALITY NOW

V.

UNITED REPUBLIC OF TANZANIA

APPLICATION NO. 042/2020

ORDER
29 NOVEMBER 2021

Lt GrEr g
q
RUsHa wN“’"




The Court composed of: Blaise TCHIKAYA, Vice-President; Ben KIOKO, Rafaa BEN
ACHOUR, Suzanne MENGUE, M-Thérese MUKAMULISA, Tujilane R. CHIZUMILA,
Chafika BENSAOULA, Stellal. ANUKAM, Dumisa B. NTSEBEZA and Modibo SACKO
- Judges; and Robert ENO, Registrar.

In accordance with Article 22 of the Protocol to the African Charter on Human and
Peoples’ Rights on the Establishment of an African Court on Human and Peoples’
Rights (hereinafter referred to as “the Protocol”) and Rule 9(2) of the Rules of Court?
(hereinafter referred to as “the Rules”), Justice Imani D. ABOUD, member of the Court
and a national of Tanzania, did not hear the Application.

In the Matter of

Tike MWAMBIPILE and EQUALITY NOW

Represented by Jebra KAMBOLE, Advocate

Versus

UNITED REPUBLIC OF TANZANIA

Represented by Mr. Gabriel P. MALATA, Solicitor General, Office of the Solicitor

General

after deliberation,

Issues the following Order:

1 Formerly Rule 8(2) of the Rules, 2 June 2010.



THE PARTIES

The Applicants are Tike Mwambipile, a national of the United Republic of
Tanzania and Equality Now, a Non-Governmental Organisation with Observer
Status before the African Commission on Human and Peoples’ Rights. They
challenge the Respondent State’s policies that exclude pregnant and

parenting girls from public schools.

The Application is filed against the United Republic of Tanzania (hereinafter
referred to as “the Respondent State”) which became party to the African
Charter on Human and Peoples’ Rights (hereinafter referred to as “the
Charter”) on 21 October 1986 and to the Protocol on 10 February 2006.
Furthermore, on 29 March 2010, the Respondent State deposited the
Declaration prescribed under Article 34(6) of the Protocol (hereinafter referred
to as “the Declaration”), through which it accepted the jurisdiction of the Court
to receive applications filed by individuals and Non-Governmental
Organisations. On 21 November 2019, the Respondent State deposited, with
the African Union Commission, an instrument withdrawing its Declaration. The
Court has held that this withdrawal had no effect on pending cases or on new
cases filed before 22 November 2020, which is the day on which the

withdrawal took effect, being a period of one year after its deposit.?

SUBJECT OF THE APPLICATION

The main Application concerns the ban by the Respondent State of pregnant
girls from attending public primary and secondary schools and preventing
them from re-accessing the schools even after delivery, which allegedly

violates the rights to education and non-discrimination.

The Applicants seek as provisional measures an order to stay the

implementation of Regulation No. 4 of the Education Regulations (Expulsion
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and Exclusion of Pupils from Schools) of 2002, to stay the implementation of
directives of the Respondent State to ban the resumption of studies in public
schools by girls after giving birth and to stop any further expulsions pending

the final determination of this case by this Court.

.  SUMMARY OF THE PROCEDURE BEFORE THE COURT

8.

The main Application was filed on 19 November 2020 together with the

request for provisional measures.

On 22 December 2020, the main Application together with the request for
provisional measures and additional evidentiary documents were served on

the Respondent State.

On 26 February 2021, the Court informed the Respondent State that it had
decided in the interest of justice to grant it an extension of time to file its
Response to the request for provisional measures within fifteen (15) days.

The Respondent State has not submitted its Response to the request for

provisional measures, although the time to do so elapsed on 17 March 2021.

IV. PROVISIONAL MEASURES REQUESTED

10.

In the main Application, the Applicants pray the Court, among others, to order
the Respondent State to put an end to the policy of excluding pregnant girls
and young mothers from schools, including by repealing Regulation No. 4 of
the Education Regulations (Expulsion and Exclusion of Pupils from Schools)
of 2002 and other exclusionary governmental directives, and to amend its
legislation to protect the right to education.

As provisional measures, the Applicants pray the Court to order the
Respondent State to stop the exclusion of pregnant girls and young mothers

from schools pending the final determination of this Application and to order
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the stay of implementation of Regulation No. 4 of the Education Regulations
(Expulsion and Exclusion of Pupils from Schools) of 2002 and other

exclusionary governmental directives.

11. The Court notes from the foregoing that the main Application and the request
for provisional measures have the same objective and are inextricably linked
such that ruling on the request for provisional measures amounts to ruling on

the merits of the Application.

12. The Court, therefore, decides that in the interest of a proper administration of
justice it will determine the request for provisional measures together with the
merits of the Application and to expedite the determination of the main

Application.

OPERATIVE PART

13. For these reasons:
THE COURT,
Unanimously,

Decides that it will consider the request for provisional measures together with the
merits of the Application.

Signed:

Blaise TCHIKAYA, Vice-President; — ¢ -~

and Robert ENO, Registrar

Done at Dar es salaam this Twenty-Ninth Day of November in the Year Two
Thousand and Twenty-One, in English and French, the English text being
authoritative.



