
























































































178 - In conclusion, since the Court has held that the Applicant's arrest on 

the 12th of June without a Red Alert amounts to an ultra vires act, therefore-a 

null ity, the issue whether the said arrest complies with the national law of 

the Respondent becomes otiose. Nevertheless, s ince the Cou1i proceeded to 

analyse its compliance with the national law and found that the arrest was 

effected without a warrant contrary to the national law, the conclusion of the 

matter is that Respondent carried out an unauthorized act in an unlawful 

manner. 

179 - The totality of the findings of the Court is that at the time of a!1'est of 

the Applicant, the Respondent acted without a Red Alert, without a warrant, 

without informing him of the reason of the arrest. From the foregoing, it is 

our considered opinion that the aiTest and detention of the Applicant was 

arbitra1y and unlawful as it was unathoriesd and forther can·ied out in 

violation of the national law of the Respondent State paiiicularly A1iicle 268 

and 269 of the Criminal Procedure Code, therefore in violation of Article 6 

of the African Charter on H uman and Peoples Rights and Article 9(1) of the 

International Covenant on Civil and Political Rights and we so hold. 

c) Whether the Applic,mt is the victim of political persecution by the 

United States anti, co11seque11tly, by Caho Verde 

180 - The Applicant begins by claiming that he is a victim of political 

persecution by the United States and, consequently, by Cabo Verde. 

181 - He maintains that in the instant case, the criminal proceedings initialed 

against the Applicant in the United States do not have a genuine law 

enforcement purpose. 
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182 - That it is widely known that, in recent years, Venezuela has been 

inolved in a political, economic and diplomatic struggle in which several 

States, including the United States, have sought mainly to delegitimize and 

ove1throw the Venezuelan government, led by President Maduro. 

183 - On July 8, 2019, the U.S. Department of State described the U.S. 

position in the following te1ms: "Nicolas ,\1aduro's unconstitutional and 

fi·audulent re-election in lvf.ay 2018 led the United States and 53 other 

countries to recognize the President of the National Assembly, Juan Guaid6, 

as Venezuela's provisional constitutional president on January 23, 2019." 

This struggle resulted in a series of adverse measures by the United States, 

aimed at the Venezuelan gove1nment's ability to satisfy the basic needs of its 

citizens. As a result, Venezuela has suffered from severe food and dtug 

sho1tages. This shortage was exacerbated by the COVID-19 pandemic. 

184 - As a result, a series of lawsuits and investigations were initiated in 

different US courts where the people under investigation were not only 

politicians, but also PDVSA officials and employees and even some close 

relatives of President l'vfaduro. This explains a general political persecution 

that now materializes in the concrete prosecution and extradition request 

against the Applicant. 

185 - Since the beginning of this process of manipulating the Judiciary to 

achieve its external political objectives, the USA has increased the intensity 

of its interference in Venezuela's internal affairs. 

186 - In late 1\,farch 2020, the U.S. Depattment of Justice indicted President 

l'vfaduro and 14 Venezuelan officials, and the U.S. State Department offered 

a $15 million reward for information leading to President l'vfaduro's 

detention. 
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187 - 1n fact, two days before the Applicant began his mission to Iran, that 

mission was interrupted by the Cape-Verdean police. 

188 - Simultaneously, it was discovered that the United States was preparing 

sanctions against up to 50 tankers and fuel ships as part of an effo1t to cut 

trade between Iran and Venezuela. 

189 - The Applicant, as the architect of the solidarity plan between Iran and 

Venezuela, which broke the US blockade, became a target to be neutralized 

from the USA perspective. 

190 - It is evident that US interventions are designed to delegitimize and 

overthrow the government led by President l\1aduro. As such, US 

interventions constitute interference in Venezuela's internal affairs and 

violate international law. 

191 - The Applicant's extradition was not requested for the purposes of the 

common law enforcement, but for the purposes of political persecution. 

192 - Accordingly, there is no doubt that the Applicant will not have due 

process if extradited and tried in the USA. 

✓ 

193 - This Applicant's submission that he is the victim of political 

persecution is vague and imprecise and is not suppo1ted by any means of 

proof. 

194 - On the other hand, the description of the United States' position vis-a­

vis the Venezuelan government has nothing to do with the charges brought 

against the Applicant, in criminal proceedings against him. The Applicant 

was criminally prosecuted for his alleged criminal acts and not for his alleged 

political activity. 
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195 - In relation to this argument, this Cou11 understands that the Applicant 

offers no evidence, since it is certain d1at the burden of proving the facts he 

alleges rests on him. 

196 - Consequently, this Cou1t finds that this ground is unfounded. 

C) Whether the Applicant's procedur,tl rights were violated during the 

detention and extra<lition proceedings brought against ltim in Caho Vertie 

197 - The Applicant maintains that, in addition to the initial illegalities he 

claimed, there are several violations of provisions of the African Charter. 

198 - He submits that Cabo Verde also violated the following principles of 

the African Cha11er: 

(1) The prohibition of discrimination (Article 2) and equality before the law 

( Article 3 ); 

(2) Respect for dignity and the prohibition of torture (Article 5); 

(4) The right to a fair trial (Article 7); 

(5) The right to freedom of movement (Article 12). 

199 - The Court now proceeds to a:ialyze each of the 1ights, allegedly 

violated. 

1. On tlte principles of prohibition of discrimination of equality before 
the law 

200 - The Applicant stated that since he is not a citizen of a state pa11y to the 

Cha11er, such as Cabo Verde, but rather a victim of it, the provisions of the 

Charter should be interpreted in light of Article 2 of the Charter, which 
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provides for the principle of non-discrimination and which requires that all 

persons enjoy the rights and freedoms enshrined and guaranteed in the 

Charter and expressly prohibits discrimination on the basis of nationality. 

201 - He further cites, to support his position, the jurisprudence of the 

African Commission, namely that contained in the case Institute/or Human 

Rights and Development In Africa (on behalf of Esmaila Connateh and I 3 

others) vs. Angola, where it was held that "'The right of a State to expel 

people is not absolute and is subject to certain restrictions ', one of which is 

the prohibition of discrimination based on national origin". 

202 - As to the principle of equality before the law (Article 3 of the Charter), 

the Applicant also alleges that he considers equality before the law as a 

human right and as a principle that must inform the rest of the Charter. Thal 

is why this right must be read and interpreted in connection with other rights 

whose violation is now being denounced. 

203 - He maintains that the Article 3 of the Charter, read in conjunction with 

Aiticle 7 on the right to a fair trial, Article 6 on personal freedom and security 

and Article 12 on freedom of movement, not only contains a personal 

element regarding the non-discriminat:on of individuals before the law, but 

aiso encompasses the principle of legality, whereby the actions of States are 

subject to the existence of a prior law, whose application cannot be arbitrary. 

✓ 

204 - Article 2 of the African Charter states that: 

"Eve,y individual shall be entitled to the eryoyrnent of the rights and 

.freedoms recognized and guaranteed in the present Charter without 

distinction of any kind such as race, ethnic group, colour, sex, language, 
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religion, political or any other opinion, national and social origin, fortune, 

birth or other status." 

205 - Tn turn, Atiicle 3 of the African Charter states that: 

"J. Eve1y individual shall be equal bejbre the law. 

(2) Every individual shall be entitled to equal protection of the law. " 

206 - Articles 2 and 3 of the African Charter basically constitute the anti­

discrimination and equal protection provisions of the African Charter. 

Article 2 establishes a principle that is essential to the spirit of the African 

Charter and therefore necessary to eradicate discrimination in all its forms, 

while Article 3 is impo1iant because it guarantees the fair treatment of 

individuals within a legal system of a particular country. 

207 - These provisions are not revocable and must therefore be respected in 

all circumstances so that any person can enjoy all the other rights provided 

for in the African Charter. (See African Commission on Human and Peoples' 

Rights in case PUROHJT AND ANOR v. GAA1BIA, Communication No. 

241/2001 of 15-29 A1ay 2003, and Para 49). 

208 - It should be noted that the right to equality, as set out in the Chatter, 

unfolds into the right to equality before the law and the right to equal 

protection under the law. (See Aftican Court in the case KENNEDY OFVJNO 

ONYACH!, CHARLES JOHN lvffVANJNI NJOK.A v. UNITED REPUBLIC 

OF TANZANIA, Application N. 0 003/2015, 28th September, 2017, Pag. 39) 

209 - The right to equality before the law means that citizens should expect 

to be treated fairly and impartially by the legal system and have the security 

of equal treatment under the law and ecual enjoyment of the rights available 

to all citizens. This implies the right to have access and to be subject to the 



same procedures and principles applied under the same conditions. The 

principle that all people are equal before the law means that existing laws 

must be applied in the same way to everyone who is subject to them. (See 

A,ji-ican Commission in the case LEGAL RESOURCES FOUNDATION v. 

ZAA1B!A, CO1MlvfUNJCAT!ON No. 21 l/98, of April 23 -iMay 7, 2001, Para. 

63). 

210 - In the present case, the Applicant's submission does not demonstrate 

how the right not to be discriminated against or the right to equal treatment 

under the law were violated by the Respondent. 

211 - The Applicant did not claim nor succeed m proving facts that 

demonstrate that he had discriminatoty treatment when compared to a person 

placed in a situation similar to his, that he was treated in a partial and unfair 

manner by the legal system and that he did not have equal treatment before 

the law and equal enjoyment of the rights available to all citizens in the terms 

set out above. 

212 - Thus, it is this Court understanding that the Applicant has not 
demonstrated that the Defendant has violated the principles of the prohibition 
of discrimination and equality before the law, provided for in Atticles 2 and 
3 of the African Charter. 

213 - On the other hand, even if he demonstrates the violation of such rights, 
the Applicant sough no relief in this regard. 

2. Respect for dignity and prohibition of torture 

214 - The Applicant claimed that the respondent violated his human right to 

dignify (Article 5) by deliberately refusing to recognize his legal status as 

Special Envoy for his country. 
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215 - In suppo1t of his position, he also relies on the Commission's case law 

in the case of"The Nubian Community in Kenya vs The Republic <~/'Kenya", 

where the Commission held that "the right to the recognition of one's legal 

status (or juridical personality) is protected in many international and 

regional human rights instrume/7/s. The right to the recognition ofjuridical 

personality implies one's capacity to be the holder of rights and obligations. 

The recognition of one 's legal status is an indispensable requirementfbr the 

enjoymenl of the rights enshrined in the Charter because it grants an 

individual recognition before the law. " 

216 - The Applicant fu1ther adds that by keeping him for more than three 

months, away from his country and his family, despite his condition as 

Special Envoy and diplomatic immunity and inviolability, resulting from 

such condition and refusing his reqi.:ests for access to a doctor and his 

international legal team, the Respondent subjected him to mental, moral and 

psychological torture, which also constitutes inhuman and degrading 

treatment. 

217 - He submitted that in this way, the Applicant is entitled to compensation 

for the psychological totture suftered. 

218 - In tu1u, the Respondent, in its reply, stated that the Applicant had access 

to the medical care available to all prisoners and to demonstrate this fact, it 

enclosed a copy of a document entitled "attendance chronology" (attached 

to doc. 7) which the Applicant did not contest. 

219 - The aiticle 5 of the ACHPR provides that: 

"Every individual shall have the right to the respect of the dignity inherent 

in a human being and to the recognition of his legal status. All forms of 

exploitation and de6>radation of man particularly slavery, slave trade, 
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lorlure, cruel, inhuman or degrading punishment and treatme111 shall be 

prohibited. " 

220 - On the Article l of the UDHR, it is stated that: "All human beings are 

born free and equal in dignity and rights ( .. .)" 

221 - And Article l O of the ICCPR provides that: "All persons deprived of 

their liberty shall be treated with humanity and with respect.fc)r the inherent 

dignity of the human person. " 

222 - The above-mentioned provision of the ACHPR enshrines the right to 

respect for the inherent dignity of human beings as a central value on which 

International Human Rights Law is founded, which is largely embodied in 

the various special rights, although, it should not be confused with the later. 

223 - As noted by the Human Rights Committee, Article 10(1) of the ICCPR 

applies to any person deprived of his or her liberty under the law and the 

authority of the State, who is held in prisons, hospitals, detention centers or 

correctional institutions, or in any other place. (See GENERAL COA11'v!ENT 

No. 21, §2). 

224 - The Human Rights Conunittee also noted that the ''Article JO 

paragraph 1, imposes on States parties a positive obligation towards persons 

who are particularly vulnerable because of their status as persons deprived 

of libeny and complements for them the ban on torture or other cruel, 

inhuman or degrading treatment or punishment contained in article 7 of the 

Covenant. Respect for the dignity of such persons must be guaranteed under 

the same conditions as for that ojJ;·ee persons( ... )." (See §3) 
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225 - The Committee also submitted that treating all persons deprived of 

their liberty with humanity and respect for their dignity is a fundamental and 

universally applicable rule. (See§ 4) (See §4) 

226 - Thus, it is stated in the "f.JNTTEDNATIONS 1999 BASIC PRJNCJPLES 

FOR THE TREATlvJENT of prisoners that: "All prisoners shall be treated 

with the respect due to their inherent dignity and value as human beings." 

(See Principle I) 

227 - Likewise, the African Co1runission established that: "(a) States shall 

ensure that all persons under any ji:Jrm of detention or imprisonment are 

treated in a humane manner and with •·espect for the inherent dignity of the 

human person" (b) In particular States must ensure that no person, 

laHfully deprived of his or her liberty is subjected to torture or to cruel, 

inhuman or degrading treatment or punishment. "(See PRJNCJPLES AND 

GUIDELI1Vl!.'S ON THE RTGHT TO A FAIR TRIAL AND LEGAL 

ASSTST ANCE l1V AFRJCA - kl - 7, a) and b)). 

228 - Also, in the above-mentioned PUROHJT AND ANOR v. GAJ\t!BJA c-ase, 

paragraph 58, it stressed tlmt: "exposing victims to "personal suffering and 

indignity" violates the right to human dignity. Personal suffering and 

indignity can take many jbrms and will depend in the particular 

circumstances of each communica1ions brought before the ~ft, ican 

Commission. " (See also the African Commission, in the case of .JOHN 

KA10DJSE V BOTSWANA, Communication No. 97/93, 23 October ro 6 

November 2000, Para. 92) 
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229 - In the instant case, the fact claimed above as a plea in law for the 

violation of the Applicant's right to dignity does not proceed as the 

diplomatic status that the Applicant claims to possess has not been 

established. 

230 - And no other facts have been pleaded or demonstrated by the 

Applicant, from which it can be deduced that the Respondent has acted 

violently towards him or has caused him any moral or physical suffering or 

infringed his dignity as a human being. 

231- Thus, this Cou1t understands that the Respondent did not violate the 

Applicant's right to dignity. 

232 - TI1e first submission made by the Applicant in order to support the 

violation of his right not to be subjected to torture mental, moral and 

psychological, or inhuman and degrading treatment it is the lack of 

recognition by the Respondent of his condition as a special envoy and despite 

the diplomatic immunity and inviolability resulting from this condition that 

he claims to enjoy. 

233- In view of the foregoing, this argument also fails, since the condition of 

diplomatic agent, as alleged by the Applicant, has not been established. 

234 - On the other hand, the Applicant was detained and preventively 

arrested as a result of criminal proceedings against him, a fact that placed 

him in the situation of staying away from his country and his family. 

235 - The second submission is that he was refused his requests for access to 

a doctor and his inte1national legal team. 
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216 - As for the alleged refusal to access a doctor, it could amounl to a 

violation of the right to health provided for by Article 16 of the African 

Charter. 

23 7 - The Article 16 of the ACHPR establishes that: 

"(l) Every individual shall have the right to enjoy the best attainable 

state o,f physical and mental health. (2) States parties to the present 

Charter shall take the necessary measures to protect the health of their 

people and to ensure that they receive medical attention when they are 

sick. " 

238 - T his A11icle thus provides broad protection to the right to health, either 

as an inclividL1aJ right (I) or as an object of obligations and tasks incumbent 

on the State (2). 

239 - The same is enshrined, under the same tem1s enshrined in A11icles 12 

of the International Covenant on Economic, Social and Cultural Rights. 

240 - ln the instant case, the alleged refusal of access to a doctor refers to an 

individual deprived of liberty, that is, in detention. 

241- As it fo llows from Principle 24 of the Body of "Principles for the 

Protection of All Persons under Any Form of Detention or Imprisonment", 

adopted by the United Nations General Assembly in 1988, "A proper 

medical examination shall be offered to a detained or imprisoned person as 

promptly as possible after his admission to the place of detention or 

imprisonment; and thereafter medical care and treatment shall be provided 

whenever necessary ... " 
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242 - The Guidelines on the Conditio:i.s of Arrest, Police Custody and Pre­

Trial Detention in Africa, adopted by the African Commission in 2014, 

follow in the same vein by establishing as one of the rights of the detainee: 

"The right to urgent medical assistance, to request and receive a medical 

examination and to obtain access to existing medical facilities." (See al. G) 

No. 4 of part 1 ). 

243 - It should also be noted that, as '.he African Commission wrote in the 

case 1'1EDJA RIGHTS AGENDA v. NIGERIA, Communication No 

105/93,128/94, 130/94,152196 of 30th October 1998: "the responsibility of 

the government is heightened in cases where the individuals in its custody 

and therefore someone whose integrity and well-being is completely 

dependent on the activities of the authorities. To deny a detainee access to 

doctors while his health is deteriorating is a violation of Article 16."(§ 91 ). 

(See also the case INTERNATIONAL PEN, CONSTITUTIONAL RIGHTS 

PROJECT, INTERTGHTS ON BEHALF OF KEN SARO-WJl,VA JR. AND 

CIVIL llBERTJJXS ORGANISATION v. NIGERIA, African Commission on 

Human and Peoples' Rights, Communication. Nos. 137/94, 139/94, 154/96 

AND 16L/97 (1998) (§112).) 

244 - Likewise, this Court, in the case ASSJlv!A KOKOU INNOCENT & 2 

OTHERS V REPUBLIC OF TOGO, Judgment No. ECfVICCJIJUD/08// I, 

of 3 July 2013, LRCCJ (2013), pag. 207 §84, admitted that: "Lorsqu 'un 

detenu se plaint de la violation du droit a la sante consacre par ! 'article 16 

de la Charte, ii lui revient de demontrer que !es autorites carcera/es n 'cmt 

pas pris !es mesures indiquees ou que ces mesures ont ete inadequates au 

regard des circonstances particulieres. (§73) 
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Or la Gour note qu 'en l 'espece, !es requerants n 'excipent au soutien de leurs 

griefs aucun Jait circonstancie notable rapporte, aucune preuve tendant a 
montrer l 'inexistence ou l 'inadaptation des .wins medicaux qu 'ifs auraient 

du recevoir ou qu 'its auraient rer;us.La Cour conclut des lors que les 

arguments des requerants sur ce poini ne sont pas fondes. La Courjuge en 

consequence que la violation du droit a la sante des requerants consacree 

par ! 'article 16 de la charte n 'est pas etahlie." (§74). 

245 -It follows, therefore, from the aforementioned jurisprudence, that it is 

up to the Applicant to demonstrate that upon his request, the penitentiary 

authorities did nothing to ensure the medical care he needed. This burden 

falls on the Applicant. 

246 - ln the instant case, the Respondent offered no evidence to demonsu-ate 

that he made such a demand and that it was denied by the Respondent's 

prison services. 

247 - In addition, this submission is contradicted in view of the document 

submitted by the Respondent (Attached to doc. 7), which contains a 

chronology of service granted by the Respondent to the Applicant during the 

course of his detention. This document was not challenged by the Applicant. 

248 - Thus, in the absence of any proof that the Applicant was refused 

requests for access to a doctor, as alleged, it must be concluded that his right 

to health has not been violated and that any mental agony suffered by the 

Applicant cannot be imputed to the Respondent. 

249 - The last submission made by the Applicant is that he was ret1.1sed 

access to his international legal team. 
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250 - On this regard, the Applicant also did not specify the extent to which 

such access was refused and the impl:cations of that refusal on his right to 

dignity, or how it constituted torture or inhuman treatment. 

251 - Consequently, such claims stand unsubstantiated and unfounded. 

252 - However, even if it were to be found such an infringement, the Court 

could not declare them so since same was not requested from the Cou1t by 

the Applicant. 

J. Right to a fair trial guaranteed by Article 7 of tile Charter 

253 - The Applicant alleges that the Respondent has violated his rights under 

Article 7 of the Charter, namely: a) the right to a hearing; b) the right of 

defence and c) the right to a presumption of innocence. 

✓ 

254 - The claim of the violation of Article 7 of the African Charter, refers 

the Cou1i to the analysis of the right to a fair trial. 

255 - This right implies: (i) access to the courts, so that everyone can present 

their cause and have it heard; (i i) the fairness of the proceedings with regards 

to equality of anns; (iii) the right to: be heard in defense and be informed of 

the evidential material produced; (iv) demand for motivation and 

justification of decisions; (v) be present in the hearings and the effective 

participation in the procedures; (vi) specific formal and material 

requirements with regards to the court, being the first, related with its 

constitution and the second with its independence and impartiality; (vii) 

specific demands regarding the process which, among others, includes the 
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public nature of the hearings and (v:ii) the delivery of judgment in a 

reasonable period of time. 

256 - The same right is expressly ensnrined in several other international 

human rights instruments. 

257 - The right to a fair trial is a fundamenta l principle of any democratic 

society, deeply intertwined with the Rule of Law, and there is no plea in law 

for any restrictive interpretation, which aims, above all, to defend the 

interests of the parties and those of the dispensation of justice, so that 

litigants can present their case to the court in an effective manner. 

258 - Its basic meaning is that the parties to the case have the right to submit 

any observations they consider relevant to the assessment of the plea, which 

must be properly examined by the court, whose duty is to carry out a carefol 

and diligent examination of the al'.egations, submissions and evidence 

presented by the parties and that fairness of the dispensation of justice, in 

addition to being substantive, should be evident (justice must not only be 

done, it must also be seen to be done). 

259 - This Court has ruled to that effect in the case of CHIEF EBRUvfAlf 

lvfANNEH v. THE REPUBLIC OF THE GAJ\18!A (2004-2008)CCJELR 181 

191,para 21 that "Article 7 (1) clearly states that every individual shall have 

the right ro have his cause heard and this comprises among other things the 

right to be presumed innocent until proven guilty by a competenr Court or 

tribunal, the right to defense, including the right to be defended by counsel 

of hi.~ choice and the right to be tried within a reasonable time by an 

impartial Court or tribunal." 
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260 - In the instant case, the Applicant alleges, as stated above, the violation 

of his right to a hearing, the right to a defense and his right to a presumption 

of innocence, which the court now examines. 

a) On the alleged violation of the right to a hearing 

261 - In support of the violation of his tight to a hearing, the Applicant 

submits that under Cabo Verde law, he has the right to be heard at a hearing 

during extradition proceedings. However, the hearing to which the Applicant 

was entitled and which was preceptive at least from the moment he requested 

the presentation of evidence in accordance with A1ticle 55. I .3 of Law No. 

6/VIII/201 I of 29 August 2002, and that witness statements and expert 

reports presented by his counsel be considered, never took place and that the 

Court of Appeals directly ruled, without communicating to his Counsel the 

non-admission decision of the production of evidence and handed down the 

favorable judgment on the extradition request, without production of the 

evidence presented by the Applicant. 

262 - The Applicant fu1ther submits that he did not appear before a judicial 

authority until after his detention and that he never had the oppo1tunity to 

defend himself or to rebut before a court the contents of the full extradition 

file which was sent by the US subsequent to his detention. 

263 - A1ticle 55 of Law No. 6NIIIl201 1, of August 29, 2002, which 

approves the general principles of mutual assistance in judicial matters, in 

force in the Defendant, establishes that: 

I) "After the hearing of the extraditee, the case is made available to the 

constituted defender or counsel to, in eight days, plead in writing a 

substantiated opposition to the request for extradition and indicate the 

60 



means of evidence admitted by Cape-Verdean law, being however, the 

number o,fwitnesses limited to 10." 

2) "The objection can only be based on the fact that the person whose 

extradition is requested is not the detainee or that the conditions for 

extradition are not met. " 

264 - \Vhat is foreseen in the cited Atticle is that the extraditee may file a 

written appeal on the extradition request, provided that the requirements 

provided for in paragraph 2 of the same Article are verified. 

265 -The Applicant claimed that, purs.iant to the aforementioned Atticle, he 

submitted evidence and requested that witness statements and expert repotts 

offered by his defense be considered, but that this never took place. 

266 - Thal the Court Of Appeal ruled directly without communicating to the 

Counsel the non-admission decision of the evidence produced and delivered 

the favorable judgment on !he extradition request without considering the 

evidence presented by the Applicant. 

267 - As claimed by the Applicant, he wanted to be heard in order to refute 

the content of the "complete extradition file that was sent by the USA after 

his arresf'. 

268 - This argument does not constitute grounds for lodging an opposition 

to the extradition request, since this is not the proper means of contesting the 

facts contained in the file sent by the USA, but only for eventually 

demonstrating that the detai.nee is r.ot the person wanted or that the 

extradition conditions have not been met, grounds which the Applicant has 

neither claimed nor proven. 
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269 - Tn this respect the Court finds that the arguments put forward by the 

Applicant are not sufficient to conclude that the Defendant in fringed his right 

to a fair hearing. 

b) On tlte alleged violation of the right of defense 

270 - The Applicant claimed that the Respondent has constantly prevented 

him from freely exercising his right of defence by imposing all kinds of 

obstacles on international jurists, which was expressed in: (1) Impossibility 

of foreign members of the Applicant's counsel team to visi t him at the prison 

center; (2) Reduction in the Applicant's visiting hours, (3) Double 

deportation within 25 hours of one of the Applicants' members of the 

Applicant's international counsel team, and ( 4) Unannounced visit by a Cabo 

Verde Prosecutor to the Applicant wihout notifying the local Counsel, Dr. 

Pinto, taking place, initially, without his presence. 

271 - The Applicant alleged such facts but was unable to prove them. 

272 - Moreover, at no time has the Applicant pleaded that the Respondent 

prevented him from freely choosing hi., lawyer, that he was prevented from 

contacting him, was not given adequate time to prepare his defence or to 

exercise all remedies available to him under the Respondent's judicial 

system. (See Principles and Guidelines on the Right to a Fair Trial and 

Legal Assistance in Africa) 

273 - Once again this Court finds that the Respondent did not violate the 

Applicant's right of defense. 

c) Right to presumption of innocence 
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274 - In order to substantiate the alleged violation of his right to be presumed 

innocent, the Applicant submitted that the Barlavento Court of Appeal, in its 

decision of l 8 July 2020, stated that the Applicant is likely to be convicted 

in the United States. That according to the jurisprudence of the African 

Commission, (referring to Communication No. 222/98-229/99 in the case 

Law Office of Ghazi Suleiman vs, Republic of Sudan §56), this presumption 

of the judge of the Barlavento Court of Appeal goes beyond what is expected 

of a coutt in an extradition case. In this case, the Court did not just assess 

whether there is a "probable cause" that justifies the Applicant's extradition 

request, but also made a categorical assumption that the Appl icant will be 

convicted by US courts, even though legal proceedings against the 

Applicant, both in Cabo Verde and in ,he United States, were still ongoing. 

275 - He thus submits, that by declaring the Applicant "guilty of an offense 

even before a competenl court establishes [his] guilt", The Barlavento Cou1t 

of Appeal violated the Applicant's presumption of innocence. 

276 - The Applicant refers to a decision of the Barlavento Court of Appeal 

dated, July 18, 2020, a copy of which was not attached to the case file. 

277 - The only decision of the Barlavento Court of Appeal gathered to the 

case file is that of July 31 , 2020, and this does not include the statement 

attributed to the court. 

278 - This implies that the Court has no way of verifying the existence or the 

context of the statement attributed to the domestic court and qualified by the 

Applicant as violating his right to the presumption of innocence. 

279 - Therefore, this submission, equally, is not to be accepted, either 

because the existence of tJ1e declaration attributed to the Court of Appeal has 
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not been demonstrated since the burden of prove falls on the Applicant, or 

because this is not the meaning of the right of presumption of im10cence. 

280 - The aforementioned right, as mentioned above, has its essence in the 

prescription that any suspect in a criminal trial is considered innocent in all 

stages of the process, from the preliminary investigation to the delivery of 

the judgment that legally establishes his guilt. 

281 - Hence, even if the existence of the claim as attributed by the Applicant 

to the Barlavento Court of Appeal was to be admitted: "that the Applicant is 

likely to be convicted in the United States", the case law of the African 

Commission, cited above, would not serve as a ground. 

282 - What the African Commission said in the aforementioned judgment is 

that it " . .. condemns the fact that State officers carried out the publicity 

aimed at declaring the suspects guilty of an offence before a competent court 

establishes their guilt." (See §56) 

283 - 1n this respect, the European Court, in the case ES1\IIA!LOV AND 

OTHERS v. RUSSIA, Application No 2947/2006, Judgment of April 24, 

2008, noted that the presumption of innocence " ... prohibits the premature 

expression by the tribunal itself of the opinion that the person "charged with 

a criminal offence" is guilty before he has been so proved according to law 

(see J\,1Jnelli v. Switzerland, judgment of 25 ,\I/arch 1983, Series A no. 62) 

(. . .) it also covers statements made by other public officials about pending 

criminal investigations which encourage the public to believe the suspect 

guilty and prejudge the assessment of the facts by the competent judicial 

authority (.we Allenet de Ribemont, § 41,; see also DAKTARAS v. 

LlTffUANIA, No. 42095/98, §§ 41 to 43, ECHR 2000-X; and Butkevicius v. 

Lithuania, No. 48297/99, § 49, ECHR 2002-11 (extracts)). (See § 161) 
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284 - This Cou1t also found that the right to the presumption of innocence 

will be violated if ··' ... a judicial decision or a statement by a public official 

concerning a person charged with a criminal offence reflects an opinion that 

he is guilty before he has been proved guilty according to law. lt suffices, 

even in the absence of any formal fnding, that there is some reasoning 

suggesting that the court or the official regards the accused as guilty. A 

fundamental distinction must be made between a statement that someone is 

merely suspected of having committed a crime and a clear declaration, in the 

absence of a final conviction, that an i:1dividual has committed the crime in 

question( ... ) Vide § I 66. 

285 - In the instant case, even if one were to admit the existence of the 

statement as attributed by the Applicant to the Barlavento Court of Appeal, 

it does not contain any finding of guilt liable to violate the Applicant's right 

to presumption of innocence as guaranteed by Article 7 (I .c)) of the African 

Chatter. 

d) Right to freedom of move1ne11t (Article 12) 

286 - The Applicant maintains that, in general terms, Article 12 of the 

Charter guarantees the right to freedom of movement. And that more 

specifically its paragraph 4, provides that "A non-national legally admitted 

in a territory of a State Party to the present Charter, may only by expelled 

from it by virtue of a decision taken in accordance with the law." 

287 - That the Applicant's right contained in Article 12 (4) of the Charter 

will certainly be violated if the Applicant is extradited to the USA. 
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288 - He further maintains that in the instant case, the Applicant, a foreigner, 

was legally admitted to the territory ofCabo Verde and can only be expelled 

if such expulsion is in accordance with the law. 

289 - Therefore, extradition can oi:ly be granted if the internal legal 

procedure is respected and the norms of conventional and customary 

international law are complied with. 

290 - He submitted that considering the Applicant's diplomatic inviolability 

and immunity, as well as the political persecution of which he is a victim and 

the violation of his minimum procedural rights guaranteed by the law of 

Cabo Verde, the probable surrender of the Applicant to the USA is illegal 

and violates the Article 12 of the Charter. 

291 - This Article 12 of the Charter, Eke other instruments of international 

human rights law of Human Rights enshrines the rights associated with 

internal and international mobility, that is, the right to movement. 

292 - And number 4 of the aforementioned Article, rel ied on by the 

Appl icant, contains rules on expulsion, which consist of an order dictated by 

administrative or judicial authorities for removal from national tenitory 

applied to foreigners. 

293 - Although the decision to deport and the decision to extradite seek to 

remove a person from national territory, they are not interchangeable in~ofar 

as they are based on different assumptions. 

294 - Therefore, the Applicant by substantiating the violation of his right to 

movement with allegation of his diplcmatic inviolability and immunity as 

well as the political persecution of which he claims to be a victim, both facts 

that he has not demonstrated, it is evident that the invocation of Article 12 of 

the Charter is unfounded. 
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295 - Thus, it is this Court's understanding that the Applicant has not proven 

the violation of his alleged right to movement. 

D) Whether there is a real probability that the Applicant's lumu1n rights 

will be violated if lte is e.r:tradited to the USA 

296 - The Applicant submits that there is a reasonable ground for considering 

that his extradition to the United State.s will expose him to violations of 

A1iicle 5 of the African Charter and that it would constitute a violation of 

Article 6 (1) (g) of Cabo Verde's Act on International Judicial Mutual 

Assistance in Criminal Matters. 

297 - That these probable violations stem from two factors: 

(I) The repealed practice of torture by the USA, e.1pecially in relation to 

political prisoners 

298 - In support of this contention the Applicant states that his foreseeable 

exposure to torture in the US is a real possibility due to his political value 

and the public allegations he has made about torture already suffered in Cabo 

Verde and which may have been inf1uenced by the United States. 

299 - That the Applicant has sensitive and confidential information about 

Venezuela, which would expose him to torture by the United States, which 

intends to obtain information to intimidate the Gove1nment of President 

Maduro as a prime enemy of the Administration of President Donald Trump. 

300 - He claims that the Applicant also suffered torture on the nights of 

August 29 and 30, 2020, when four masked men entered his cell to torture 
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him. One of them spoke in English with an accent that the Applicant 

recognized as an American and demanded that he voluntarily accept 

extradition and that he slandered President Maduro. 

301 - Thal among the torments inflicted, the Applicant suffered numerous 

blows. To prevent the other prisoners from finding out what was happening, 

they covered his mouth so as to muffle his cries of pain and pleas for help. 

302 - That the Applicant showed the Attomey General the injuries on his 

head, arms and wrists. These circumstances were also reported to the 

Administration, which went to prison without prior notification of the 

Applicant's Counsel, to query him. As a result, the authorities declared only 

that the injuries suffered by the Applicant were self-injuries, but that further 

allegations are unfounded since the Applicant has no history of health 

problems that lead to self-mutilation. 

303 - He added that the Cape-Verdean authorities denied all requests made 

by the Applicant's Counsel that he have access to an independent doctor who 

could verify the allegations made by the Applicant and that, to date, the 

Applicant's Counsel has not been able to obtain a report proving the 

treatment he suffered while detained in Sal Island. 

304 - The Applicant concluded that with such an antecedent it is more than 

reasonable to expect that if he is extradited to the US not only will he not 

receive a fair trial with all procedural guarantees but he will also face, 

predictably, to1iure. 

305 - And that the Republic of Cabo Verde, as a State party lo the Charter, 

would be responsible for exposing the Applicant to such human rights 

violations, should it decide to extradite him to the USA. 
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(2)Applicant'.~ exposure to a de facto life imprisonment. 

306 - In support of this second submission, the Applicant asse1ts that he will 

be subject to a life imprisonment sentence, since: ( 1) each of the charges 

against the Applicant carries a potential maximum sentence of 20 years 

imprisonment and the judge has statutory authority to impose consecutive 

sentences for each charge, making his maximum exposure 160 years 

imprisonment and (2) there is no release on parole in the federal system and 

the Applicant is unlikely to be eligible for home confinement. 

307 - Such a de facto life imprisonment sentence violates A11icle 5 of the 

Charter since it constitutes cruel and inhuman punishment. 

308 - Predicting that the Applicant's exposure to de facto life imprisonment 

in the USA would be an obstacle to his extradition by Cabo Verde, the USA 

proposed the withdrawal of a series of charges against the Applicant. 

309 - That in any case, since the withdrawal of the charges was not carried 

out by means of an official document of the proceedings pending in the 

United States of Ame1ica and the competent judicial authorities, the 

Applicant considers that he is still subject to a life imprisonment sentence. 

✓ 

310 - Extradition is the instrument of inten1ational criminal cooperation 

through which a State delivers to the Justice of another State a person 

accused of committing crimes or convicted of committing crimes so that he 

can be tried or to serve the sentence innosed on him. 

311 - In lhe instant case, in the absence of an extradition treaty between Cabo 

Verde and the United States, the Applicant's extradition is founded on the 

faculty provided for in paragraph 4 of A11icle 16 of United Nations 
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Convention against Transnational Organized Crime, to which both are 

States parties. 

312 - Pursuant to Article 16 (7) of the same Convention: 

"Extradition shall be subject to the conditions provided for by the 

domestic law of the requested State Party or by applicable e..r:tradition 

treaties, including, inter alia, conditions in relation to the minimum 

penalty requirement for extradition and the grounds upon which the 

requested State Party may refuse extradition." 

313 - And Article 16 (13) of the same Convention provides that: 

"Any person regarding whom proceedings are being carried out in 

connection wilh any of the offences to which this article applies shall 

be guaranteed fair treatment at all stages qf the proceedings, 

including enjoyment of all the rights and guarantees provided by the 

domestic law of the State Party in the territory of which that person is 

present." 

314 - The Article 16 (I 4) further provides that: 

"Nothing in this Convention shall be interpreted as imposing an obligation 

to exlradite if the requested State Party has substantial grounds for believing 

that the request has been made for the purpose of prosecuting or punishing 

a person on account of that person's sex, race, religion, nationality, ethnic 

origin or political opinions or that compliance with the request would cause 

prejudice to that person's position for any one of these reasons." 

315 - ln turn, the domestic law of the Respondent State, regarding 

extradition, contemplates a protective system of the individual preventing or 
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imposing restrictions or limitations on exttadition, m cases where 

fundamental rights may be violated. 

316 - This protection results from the Constitution of the Republic of Cabo 

Verde in its Article 37 by providing that: 

"I. Tn no case is extradition permitted when requested: 

a) For political, ethnic or religious reasons or for the expression of 

opinion as on offence; 

b) For a crime punishable by death penalty in the Requesting State; 

c) Whenever, fundamentally, it is admitted that the extraditee may be 

subjected to torture, inhuman, degrading or cruel treatment. 

2. Nor may Caho Verde citizens be exti'aditedfor crimes which, under 

the law of the Requesting State, carry a penalty or security measure 

that deprives or restricts liberty for /tfe or for an indefinite period, 

unless that State offers guarantees that such penalty or security 

measure will not be enforced. 

3. The extradition ofCape-Verdean citizensfi·om the national territory 

is not admitted, except when the following circumstances are 

cumulatively verified: 

a) The Requesting State admits the extradition of its nationals to the 

State of Caho Verde and provides guarantees of a.fair and equitable 

trial; 

b) In cases of terrorism and international organized crime; 

{ .. .) 
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6. Extradition can only be ordered by court order, under the terms of 

the law." 

317 - A11icles 25 and 26 of the same Constitution guarantee the application 

of these same civic rights and guarantees to any foreigner or stateless person 

who is in Cabo Verde's territory. 

318 - Article 28 of the same Constitution also provides that: 

I, 1 (. .. ) 

1. No one can be subjected to todure, cruel, degrading or inhuman 

treatment or punishment, and under no circumstances will there be a 

death penalty. " 

319 - On the other hand, as A11icle 3 of the Convention against Torture and 

other Cruel, Inhuman or Degrading Treatment or Punishment, of which Cabo 

Verde is a part, "I .No State Party shall expel, return (refi.)U/er) or extradite 

a person to another State where there are substantial ground~ Jbr believing 

that he would be in danger of being subjected to torture." 

2. For the purpose of determining whether there are such grounds, the 

competent authorities shall take into account all relevant considerations 

including, where applicable, the existence in the State concerned of a 

consistent pattern of gross, flagrant or mass violations of human rights. " 

320 - ln this regard, the Committee Against Torture noted in its General 

Comment No. 4 (2017) that "For the purpose of determining whether there 

are such grounds (for believing that a person would be in danger of being 

subjected to torture, if expelled, returned or extradited), the competent 

authorities shall take into account all relevant considerations including, 
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where applicable, the existence in the State concerned of a consistent pattern 

ofgross,flagrant or mass violations o_f human rights". (See §27) 

3 21 - In this sense, the European Court of Human Rights also upheld that "in 

determining whether substantial grounds have been shown/or believing the 

existence of a real risk of treatment contra,y to Article 3 of the Convention 

the Court will assess the issue in the light of all the material placed before it 

or. if necessary, material obtained proprio motu. The existence of the risk 

must be assessed primarily with reference to those facts which were known 

or ought to have been known to the Contracting State at the time o_f the 

expulsion." (See European Court in the case VILVARAJAJ-1 AND OTHERS 

v. UNITED KJNGDOi'vf, Applications n. "s 13163/87, 13164/87, 13165/87, 

13447/87 E 13448/87, of 30th October 1991 § 107) 

322 - Further in the case E.G.M v. LUXEJ\1BOURG, Application No. 

24015/94 oflvlay 20, 1994, the European Court wrote that "The extradition 

of a person to a country where there are serious reasons to believe that he 

will be subjected to treatment contrary to Article 3 o_f the Convention may 

raise an issue under this provision. O This is not the case when the 

individual's allegations are not supported by any persuasive prima facie 

evidence." (See page I). 

323 - And in the case SHAl'vlAYEV AJVD OTHERS v. GEORGIA AND 

RUSSIA, Application No. 36378/02 of 14 April 2003, the European Court 

also noted that: "Proo/of ill-treatment may follow from the coexistence of 

sufficiently strong, clear and concordant inferences or of similar un-rebutted 

presumptions of fact. In assessing the c•·edibility of the assurances provided 

by Russia, it is important that they were issued by the Procurator-General, 

who, within the Russian system, supervises the activities of all Russian 

prosecutors, who, in turn, argue the prosecution case before the courts. The 
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prosecution authorities also fulfill a supervisory role in respect of the rights 

of prisoners in Russia, and that this role includes the right to visii and 

supervise places of custody without hindrance. The applicants' 

representatives, in alleging the existence of a risk to the applicants in 

Russia, lu111e also failed to submit sufficient information as to the objective 

likelihood of tlte personal risk run by their clients as a result of extradition. 

ln the absence of other specific infbrmation, the evidence submitted to the 

Court by the applicants' representatives concerning the general context of 

the conflict in the Chechen Republic does not establish that the applicants· 

personal situation was likely to expose them to the risk of trealment contra,y 

lo Article 3 of the Convention. A mere possibility of ill-treatment is not in 

itself sufficient to give rise to " breach of Article 3 of the Convention, 

especially as the Georgian authorities had obtained assurances from 

Russia against that possibility .. [Vide paragrs. 338, 344, 350, 3 52 and 3 71] 

324- Furthermore, in the case OLEACHA CAHAVASv. SPAIN, Application 

24668/03 of August 10, 2006, the same court highlighted that: "(. . .) 

Furthermore the guarantees implied that the applicant would be subject to 

international standards /hr the protection offundamental rights, including 

the control exercised by the Inter-American Court of Human Rights. " (See 

§43) 

325- In the same sense, the European Court held in the case of SALEA1 v. 

PORTUGAL, Application No. 26844/04, of 9 A1ay 2006, when it reiterated 

that in an extradition case "the applicant was required to prove the 

''.flagrant" nature of the denial <if justice which he feared." (Vide Para. 8) 
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326 - It is on the basis of the jurisprudence cited above that the Court will 

now examine the Applicant's claim. 

327 - First of all, it should be noted that the burden of proof is on the 

Applicant to prove the existence of the risk that, as a result of possible 

extradition, he will be exposed to torture or other inhuman treatment (such 

as de facto life imprisonment) and also to offer all means of proof to make 

the possibility of such a risk convincing. 

328 - Because the allegation of the mere possibility of inhuman treatment is 

not enough to sustain a violation of Article 5 of the African Charter and 

Article 3 of the Convention against Torture. 

329 - In the instant case, this Court finds that the Applicant's allegation, 

transcribed above, is not supported by any means of proot: since not even 

documents referred to in footnotes were attached to the proceedings (See 

footnote 80). 

330 - And although it is stated in the copy of the Red Alert (See Pg. 2 of 

Annex 14) that the maximum possible sentence is 20 years for each crime 

with which the Applicant is charged, it cannot be concluded from this that 

there is a real risk that he will be sentenced to a de facto lifo sentence. 

331 - The Applicant's entire allegation is based on assumptions. 

332 - Likewise, the Applicant did not prove: 

- That there is a practice of repeated torture in the United States, 

especially in relation to political prisoners; 

- His quality and value as a politician; 
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- The public denunciations of torture in Cabo Verde that he says he 

has been making and that these may have been influenced by the 

United States; 

- Being to1tured on the night of29 to 30 August 2020 as he described; 

- That he was denied a request for access to an independent doctor who 

could have proved the allegations of aggression he alleges. 

333 - None of the Applicant's claims that the extradition decision puts him 

at risk of a violation of his right not to be subjected to to1ture or inhuman 

treatment has been proven. 

334 - On the other hand, it is evident from the proceedings (See Exhibit 13 

to doc. l, which is Judgment No. 244/2019/2020 of the Barlavento Cou1t of 

Appeal) that, with the extradition request, the competent authorities of the 

United States of America offered guarantees with respect to the principle of 

specialty that it will not detain, prosecute or punish the extraditee for any 

other offenses than those contained in the request for extradition and that the 

extraditee will not be re-extradited to a third State. 

335 - That the government of the United States provides such other adequate 

assurances as the Cabo Verde Cowt may consider necessary in respect of 

any aspect of this extradition request as set out in pages 37 to 33 of the 

proceedings, principle of specialty, limitation of sentence and reextradition. 

(See § 15 of the aforementioned Exhibit) 

336 - The Applicant fu1ther alleged that, anticipating that his de facto being 

subjected to a life imprisonment sentence in the United States would be an 

obstacle to his extradition by Cabo Verde, the Requesting State proposed to 

drop a number of charges against him. With regards to this point, he referred 

in a footnote (n° 81) to a document that he did not attach to the proceedings. 
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337 - However, this issue appears to be covered by the guarantees given by 

the requesting State and contained in the extradition decision issued by the 

Barlavento Court of Appeal. (see§ I 5) 

338 - The Applicant seems to be aware that the possibili ty of being sentenced 

to a penalty which, when cumulated, represents de facto life imprisonment, 

has been safeguarded by the Respondent, through guarantees given by the 

Requesting State, as results from the decision that ordered the extradition, in 

first instance, and of which the Applicant appealed to the Supreme Court of 

Justice, and is still pending a decision. 

339 - The Applicant pointed out that such assurances were not carried out by 

means of an official document of the proceedings pending in the USA and 

the competent judicial authorities, a reason that leads him to consider that he 

is still subject to life imprisorunent. 

340 - At least because, as stated in the decision of the Court of Appeal, such 

a guarantee was given by a "competent authority". 

341 - It is the Court's understanding that, even if such guarantees were given 

by a body binding on the executive b1anch of government and even if the 

American courts are independent, in the event that they were to sentence the 

Applicant to a longer penalty, the executive branch would be bound to use 

its powers of pardon and commutation of sentence to the extent that 

extradition would allow. (In this regard, see the aforementioned case SALEi\1 

v. PORTUGAL, Pag. 17). 

342 - In this regard, the European Court recognized in the case RRAPO v. 

ALBANIA, Application No. 58555/10 of September 25, 2012, that"( .. .), in 

extradition matters, diplomatic notes are a standard means fr>r the 
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requesting Slate to provide any assurances which the requested State 

considers necesswy for its consent to extradition. (. . .), in international 

re/a1ions, diplomatic notes cany a presumption of good faith. The Court 

considers that, in extradition cases, it is appropriate that that presumption be 

applied to a requesting State which has a long history of respect for 

democracy, human rights and the rnle of Jaw, and which has longstanding 

extradition arrangements with Contracting States. ( ... ) The Court must 

further attach importance to the fact that, in the context of an extradition 

request, there have been no reported breaches of an assurance given by the 

United States Government to a Contracting State. The United States long­

term interest in honoring its extradition commitments alone would be 

sufficient to give rise to a presumption of good faith against any risk of a 

breach of those assurances. (See Para. 72 e 73). 

343 - In the instant case, this Court finds that the facts submitted to it do not 

raise any doubt as to the credibility of the guarantees that the de facto life 

sentence would not be imposed on the Applicant by the requesting State. 

344 - Therefore, as it has been demonstrated that among the guarantees given 

by the State requesting extradition is the guarantee of a limited sentence, that 

is, that any conviction of the Applicant will not exceed the maximum 

applicable sentence in the Respondent, which is 35 years' imprisonment as 

set forth in Article 51 of the Ciiminal Code in force in the Respondent, the 

Court considers this guarantee to be acceptable and convincing. 

345 - Therefore, this Court finds that it has not been proven that there is a 

risk that the Applicant will be exposed to a situation of to1ture or a de facto 
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life imprisonment in the event of his extradition being confirmed by the 

national Supreme Court. 

346 - Consequently, this Court finds this argument to be unfounded. 

E. On the application to impose sanctions against the Respondent for 

failure to fulfill its oblig"tions as an ECO WAS Member State 

347 - The Applicant filled an application (doc.9) requesting this Court to 

order the ECO\V AS Authority of Heads of State and Govenunent to impose 

a set of sanctions on the Respondent pending compliance with the judgment 

of this Court issued in 2020 in the instant case. 

348 - He further pleads that the Respondent be ordered to pay the Applicant 

a penalty payment ofUSD 900,000 tor each 24-hour period, counting from 

the delivery of the Court order of December 2, 2020, case No. 

EC\V/CCJ/APP/43/20 and No. EC\V/CCJ/Rul/07/2020, of which the order 

has not yet been fully complied with. 

349 - To substantiate his application, he alleged that in the Judgment 

delivered by this Court in Case No. EC\V/CCJ/APP/43/20, on December 2, 

2020, the Respondent was ordered to place the Applicant under permanent 

house arrest, under the supervision of the Respondent's national judicial 

authorities, in order to guarantee him better accommodation conditions and 

access to treatment and medical vi,its, compatible with his personal 

situation, at the expense of the Applicant himself, and that the Applicant 

should not be extradited until a decision is rendered on the merits of the 

substantive case. 

350 - That notwithstanding the issue and service of an Enforcement Order 

on the Respondent by the Registrar of this Court, the Respondent has 

deliberately refused to comply with the aforementioned Judgment. 
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✓ 

351 - The jurisdiction of this Court is provided under the Article 9 of the 

Protocol A/Pl/7 /91 on the Court, as amended by the Supplementary Protocol 

A/SP.1/01/05. 

352 - And paragraph l(d) of the said Article 9 provides as follows: 

"1 - The Court has competence to adjudicate on any dispute relating to the 

following: 

( .. .) d) The failure by Member States to honor their obligations under 

the Treaty, Conventions and Protocols, regulations, directives, or decisions 

ofECO\1/ AS." 

353 -This Article provides for the monitoring of Member States' compliance 

with their Community obligations, also called infringement proceedings. 

354 - This is a procedural means that allows the Community judge to verify 

compliance by Member States with the obligations arising from ECO\VAS 

legislation. 

355 - The Fortieth Ordinary Session of the ECO\VAS Authority of Heads of 

State and Governments adopted, on February 17, 2012, an additional law, 

Supplementat)' Act A/SP.13/02/12, which imposes sanctions on Member 

States that fail to honor their obligations to ECO\V AS. 

356 - Article 1 of this text defines the notion of State obligations as follows: 

";vlember States shall apply and obse,ve Acts of the Authority and Council 

of 1\tJ.inisters which include the ECOWAS Treaty, Conventions, Protocols, 

Supplementa,y Acts, Regulations, Decisions and Directives of the 

Community. '' 
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357 - The analysis of the infringement action therefore leads to the existence 

of the alleged breach of the obligation and, if applicable, the appl icalion of a 

sanction, if the said breach eventually occurs. 

358 - It should be noted that it is the Member States and the Commission 

which have locus s/andi to bring proceedings before the Cou1t in the event 

oftvfember States' failure to fulfill their Community obligations (see Article 

l O(d) of Protocol AIPJ/7/91 on 1he Court, as amended by Addilional 

Protocol AISP.1/01/05). 

359 - In this regard, this Court held in the case KE1\1I PINHEIRO (SAN) V 

THE REPUBLIC OF GHANA, Judgment N° ECW/CCJ/JUD/11112, of 6th 

July, 2012, LRCCJ (2012) Parag. 47, 48 and 49 that "Therefore, there is no 

doubt that any },,!ember State that fails lo implement its obligations arising 

.ft-om Community texts to which it is bound, can be brought before the 

ECOT-VAS Court of Justice. 

But, contrary to other situation in which ifltlividuals are allowed direct 

access to the Court... the Protocol Ott the Court does not empower 

individuals with the locus stantli to sue" Member State/or 11io/atio11 of its 

oblig"tions enshrined in Community texts. According to Article IO ("), 

only "111ember or tlte ECOWAS Commission ltas access to the Court to 

compel" 111ember State to fulfill"" obligation. 

Therefore, 1he Community citizen who has been a victim of an alleged 

violation ofa right enshrined in the Community Protocol by a 1vfember State 

is provided with two alternatives: 

aj To ask his own State to take or. the defence of his inlerest and.file 

action before the Community Court of Justice against the defaulting 

Member State, pursuant to Articie IO (a): 
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Or 

b) To decide to file an action against the defaulting ;\1ember Sate, 

addressing the domestic jurisdiction of the State where the alleged 

violation of his rights occurred." (Bold is ours) 

360 - To these two categories of Applicants should be added the Authority 

of Heads of State and Government, which, under the terms of paragraph 3, 

point g), of Article 7 of the Revised Treaty, is also empowered to: 

"refer where ii deems necessary any matter to the Community Court of 

Justice when it con.firms that a J',lfember State or institution of Lhe Community 

has/ailed to honour any of its Obligations or an institution of the Community 

has acted beyond the limits of its authority or has abused the powers 

conferred on it by the provisions of this Treaty, by a decision of the Authority 

or a regulation of the Council." 

361 - The Respondent in the infringement proceeding remains a Member 

State, accused of having infringed Community law. 

362 - However, as can be seen, infringement proceedings are a limited 

remedy that individuals cannot make use of and are brought in an action of 

their own. 

363 - In the instant case, within the scope of this action, the Applicant intends 

that the Court orders the Authority of the Heads of State and Government to 

apply the above sanctions to the Respondent, alleging the non-execution of 

the decision of this Court. 

364 - Now, as stated above, the Applicant, being an individual, has no locus 

standi to bring an action against a Member State for breach of its obligations 

enshrined in Community texts. 
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365 - In this sense, under the terms of the aforementione.d Articles, this Court 

concludes that the Applicant's claim is unfounded and therefore must be 

dismissed. 

F. On the appoi11tment of the Applicant as Alternate Ambassador to the 

Africm1 Union 

366 - The Applicant filled a later pleading (doc. 10) to make known to this 

Court that he was appointed as Alternate Ambassador of the Bolivarian 

Republic of Venezuela to the African Union. 

367 - In reference, he affirmed and attached 3 documents that demonstrate 

the following: 

- on December 24, 2020, the Ministry of Popular Power of Foreign 

Affairs, through resolution DM No. 380, designated the Applicant as 

Alternate Permanent Ambassador of the Bolivarian Republic of 

Venezuela to the African Union. (Exhibit 1 attached to doc. 10). 

- The Embassy of the Bolivarian Republic of Venezuela in Ethiopia, 

on December 26, 2020 sent a letter to the Protocol Department of the 

African Union infonning the appointment (Exhibit 2 to attached to 

doc. IO); (Attached 2 to doc. I 0) 

- On December 28, 2020, the Minister of Popular Power for Foreign 

Affairs of the Bolivarian Republic of Venezuela, notified the 

appointment to the Applicant. (Exhibit 3) 

- And The Embassy of the Bolivarian Republic of Venezuela to 

Senegal on January 5, 2021, infonned the Defendant, through a Note 

Verba!e, about the appointment. (See Exhibits I to 4 attached to doc. 

10). 
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368 - The Applicant further clarified that the I-Ieadqua11ers Agreement 

between the African Union and Ethiopia contains a provision regarding the 

privileges and immunities of representatives of third States. 

369 - That based on the nomination, the Applicant is entitled to the same 

privileges and immunities as diplomatic agents of a similar category granted 

under international law. 

370 - He added that in order to enjoy the immunities, the representatives of 

the African Union are accredited to the Government of Ethiopia under which 

the rnles codified in the Vienna Convention on Diplomatic Relations (I 961) 

apply and this triggers the application of Article 40 of the same Convention, 

a norm which he maintains is applicable to him. 

371 - Furthermore, he noted that the principle of retroactive diplomatic 

immunity is recognized by the federal courts of the United States of America, 

having relied on two judgments hanced down in the cases Abdulaziz vs. 

Condado Metropolitano de Dade, 741 F.02 1328 (11 ° Cir.1984) and EUA v. 

Khobragade, 15 F.Sup.3d 383 (S.D.N.Y.2014). 

372 - And finally he maintained that the Respondent did not suspend the 

extradition process in the national jurisdiction, and such ·was authorized on 

4 January 2021 through a decision of the Barlavento Court of Appeal and 

concluded by requesting that the extradition process be cancelled in the 

Defendant State due to his appointment. 

Court's Analysis, 

373 - It should be noted that with this new fact, which occurred after these 

proceedings were brought before this Court and, obviously, after he was 

arrested, the Applicant intends lo claim it as grounds for the diplomatic 
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immunity and inviolability that he now claims to possess, by application of 

Article 40 of the Viem1a Convention on Diplomatic Relations. 

374 - The Applicant claims that the rule contained in Paragraph 1 of that 

Article is applicable to him by virt'Je of his appointment as Alternate 

Ambassador to the African Union, rely:ng on his status as a diplomatic agent. 

375 - It is worth recalling the aforementione_d legal regime of the 1961 

Vienna Convention on Diplomatic Relations. 

376 - In the instant case, the Applicant stated that in order to enjoy 

immunities, representatives of the African Union are accredited to the 

Government of Ethiopia. 

377 - Effectively, Article 3 (3) of the said Convention provides that "A head 

of mission or any member of the diplomatic staff of the mission may act as 

representative of the sending State to any international organization. " 

378 - The Convention establishes, as we have already said, the principle 

whereby accredited diplomatic agents enjoy immunity from criminal 

jurisdiction of the accrediting State (Articles 29, 30 and 31) 

379 - Therefore, only after the accreditation of a diplomatic agent, he will 

enjoy the immunities and privileges provided for in the aforementioned 

Convention, provided that the circumstances provided for in Article 39 (1) 

of the same Convention are met, that is: "Eve,y person entilled to privileges 

and immunities shall enjoy them from the moment he enters the territory of 

the receiving State on proceeding to take up his post or, if already in its 
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territory, from the moment when his appointment is notified to the A1inistry 

.fbr Foreign Affairs or such other ministty as may be agreed." 

380 - The diplomatic agent, with regard to the ambassadors, who are Heads 

of Diplomatic Missions, are submitted to an accreditation process and, after 

being chosen by the country of origin, expect an acceptance from the 

accrediting State, known as agrement, under the terms set out in A1ticle 4 of 

the same Convention. 

381 - In the instant case, the Applicant only demonstrates that his 

appointinent has been notified lo the African Union, the Respondent State 

and the person interested in the appoin:ment. 

382 - The Applicant has not produced any evidence to show that after he 

notified the accrediting State, Ethiopia, his appointment as Alternate 

Ambassador to the African Union took place or that such an appointment 

was notified to the Goven1ment of Ethiopia as an accrediting State. 

383 - That is, he has not demonstrated with concrete argument positive that 

he has been accredited to the Slate of Ethiopia. 

384 - For this reason, it is the Court's opinion, therefore, that the Applicant 

has not demonstrated that, by being accredited to a third State, he is a 

diplomatic agent. 

385 - On the other hand, even though he had demonsU'ated that he has now 

been accredited as a diplomatic agent with the State of Ethiopia, the 

Applicant has failed to demonstrate how a factually (his alleged appointment 

as ambassador) after his arrest for the purposes of extradition, may grant him 

retroactive diplomatic immunity and inviolability, under the terms of Article 

40 of the said Convention. 
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386 - The result of this rule is that "if a diplomatic agent passes through or 

is in the territoty of a third State, which has granted ltim a passport visa if 

suclt visa was necessary, while proceeding to take up or to return to his 

post, or when returning to his own country, the third State shall accord him 

inviolability and such other immunities as may be required to ensure his 

transit or return". 

387 - For this reason, in the instant case, since the Applicant is not in the 

territory of the Respondent with a view of crossing it in order to assume his 

functions (but is rather being held in preventive custody in the light of 

criminal proceedings), he has not demonstrated that the requirements 

obliging the Respondent State to grant him the inviolability and immunities 

which he now claims to enjoy are met. 

388 - In this sense, Alticle 40 of the aforementioned Vienna Convention does 

not apply to him. 

389 - Thus, the Court holds that this ckim is also unfounded. 

XI-ON THE ISSUE OF COlVIPENSATION 

390 - The Applicant seeks an order against the Respondent State to 

compensate him in the amount of 5,000,000.00 USD (five million dollars) 

as damages for the violation of his human rights. 

391 - As we have seen, it has been demonstrated that the Respondent State, 

through its agents, violated the Applicant's right to liberty by detaining him 

on 12 June without an arrest warrant or Interpol Red Alert, in violation of 
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Article 3 of the Universal Declaration of Human Rights, Article 9 of the 

Covenant on Civil and Political Rights and Article 6 of the African Charter 

on Human and Peoples' Rights. 

392 - In the instant case, therefore, the responsibility of the Respondent State 

is, through the conduct of its agents, in violation of the Applicant's human 

right, guaranteed by the above-mentioned Conventions, whose moral 

damages are evident and objective. 

393 -And according to the principle of international law, "every person who 

is a victim of human rights violations has the right to fair and equitable 

compensation", considering that in matters of human rights violations, full 

reparation 1s, as a rule, impossible. (Car. Judgment No. 

ECTV/CCJIJUD/0J/06, rendered in the case DJOT BAYT TALBIA & 

OTHERS v. FEDERAL REPUBLJC OF NJGERJA & OTHERS). 

394 - In the case SERAP v. FEDERAL REPUBLIC OF NJGERJA, Judgment 

No. EC\1//CCJ/JUD/18/12, of December 14th, 2012, this Court stated that: 

" ... the obligation of granting relief' for violation of human rights is a 

universally accepted principle. The Court acts indeed within the limits cf its 

prerogative when ii indicates/or every case brought before it the reparation 

it deems appropriate." 

395 - Furthermore, in the case FARJ.'vfATA 1WAHAMADOU & 3 ORS v. 

REPUBLIC OF 1\4ALI,Judgment No. ECWICCJIJUD/l l/16theCourtstated 

that "Attendu que la competence de la Cour en matiere de viola/ion des 

droits de l 'homme lui permet non seulement de cons tater lesdites violations 

mais aussi d 'ordonner leur reparations 'ii ya lieu." (Car §69) 
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396 - As established by the "Basic Principles and Guidelines on the Right to 

a Remedy and Reparations for Victims of Gross Violations of fnternational 

Human Rights Law ... '', the compensation can be, among others, by: ( 1) 

Restitution, when possible, returning the victim to the situation in which he 

or she was before the violation of the right occurred; (2) compensation, 

which shall be awarded for each economic loss, as appropriate and 

proportionate to the gravity of the violation and the circumstances of each 

individual case resulting from the gross violation of the international law of 

human rights. Compensation may fall on physical or mental damage; missed 

opportunities, including employment, education or fringe benefits earned, 

material damage and loss of earnings and moral damages, etc .... ; (3) 

Rehabilitation, which must include medical and psychological treatment or 

legal or social services; ( 4) Sati.~faction which must inc.lude, when 

applicable, any of the measures listed in paragraphs a) to h) of point 22 of 

the aforementioned document, and (5) Guarantees of non-repetition, which 

should include, when applicable, any of the measures that contribute to 

prevention, listed in paragraphs a) to h) of number 23 of the same 

document.(See No. Vll and TX §19 and 20 See No Vll). 

397- Such compensation shall, as much as possible, restore the victim to the 

situation in which s/he was prior to the infringement of his/her right and shall 

relate only to the damage, for which the causal connection between the 

unlawful act and the alleged damage is established and which is 

proportionate to the committed infringement. 

398- The type of compensation to be granted by the Court depends on the 

circumstances of each case and the nature of the claims. (See the case 

WOlvJEN AGAINST VIOLENCE AND EXPLOITATION IN SOCIETY 

(J,VAVES) & ANOR v. REPUBLIC OF SIERRA LEONE, Judgment No. 
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EC\V/CCJ/JUD/22/18, of December 12, 2019, rendered in Suit No. 

EC\V /CCJ/ APP/37 /10, page 29). 

399 - fn the instant case, as we have seen, the Applicant, having been 

detained and kept in arbitrary detention for several months, was 

consequently deprived of his liberty, with evident suffering of a moral order. 

400 - The Applicant seeks damages in the amount of five million dollars, 

without however indicating how he reached that amount, by way of non­

pecuniary loss. 

40 l - However, this Court understands that, in this case, the appropriate 

reparation, consists of compensation, which must be proportional to the 

seriousness of the human right violation that occurred, being certain that the 

compensation for non-pecuniary loss, does not aim at reestablisl1ing the 

situation that would exist if the harmful event had not occw-red, but rather to 

compensate or give satisfaction to the injured party, having also a 

sanctioning function. 

402 - So, considering the gravity of the facts and their consequences for the 

Applicant, it is c-onsidered appropriate to fix the compensation due, in the 

amount of USD 200,000 (two hundred thousand dollars). 

Costs 

403 - Neitl1er party has made any claim for costs that needs to be detennined 

here. 

404 - Pursuant to Article 66(1) of the Rules of Court, the decision ending the 

proceedings shall make a decision as to costs. 
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XII - OPERATIVE CLAUSE 

405 - Therefore, for the above reasons, this Cou1t declares: 

406 - On the merits: 

l. That the detention of the Applicant at Amilcar Cabral Airport, Sal 

Cabo Verde, on 12 June was unlawful and violated the Applicant's 

human right to persona! liberty guaranteed by A1tic!e 6 of the Charter. 

2. That the continuous detention of the Applicant by the Respondent in 

Sa!, Cabo Verde from 12 June 2020 until the present moment violates 

his human right to personal liberty guaranteed by Article 6 of the 

Chatter. 

407- Accordingly, the Court: 

a) Orders the Respondent to release the Applicant with immediate effoct 

in restoration of his freedom of movement. 

b) Orders the Respondent to discontinue the execution of all procedures 

and processes to extradite the Applicant to the USA. 

c) Orders the Respondent to indemnify the Applicant in the amount of 

200,000 USD (two hundred thousand dollars) for the moral damages 

suffered as a result of his illegal detention. 
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408 - Dismisses all other claims, orders and injunctions sought by the 

Applicant against the Respondent State. 

409- Costs 

Pursuant to Article 66 (I) of the Court's Rules of Procedure, each pmty shall 

bear its own expenses. 

XIII- COllf PLIANCE AND COMJl1UNICATl01V 

410 - Compliance with this decision must be made within a maximum period 

of six (6) months and communicated to this Court except the release of the 

Applicant which must be complied wib forthwith. 

Signed by: 

Hon. Justice Edward Amoako ASANTE - Presiding 

Hon. Justice Dupe ATOKI - Member ____ ....::::...-"-'Ali------

Hon. Justice T.S.M. COSTA-Member/Rapporteur_,,,-;;t:::::.:::t=-..:=:::::::::::::::'--:......::==~ 

Assisted by: 

Mr. Tony Anene MAIDOH - Chief Registrar 

393 - Done in Abuja, on the 15th Nfarch 2021, in Portuguese and translated 

into English. 
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