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Chapter 3  

Exceptions to the Rules Contained in Article 1341 of 

the Civil Code of Seychelles 

1 Article 1341 contains a proviso which runs thus – 

The above is without prejudice to the rules prescribed in the 

laws relating to commerce. 

2 What are the rules prescribed in the law relating to 

commerce?  

These are to be found in the Commercial Code of 

Seychelles and more particularly in art 109, paras 1 and 2, art 12, 

art 48 para 2 (1
st
) and art 50.  

By virtue of art 109 of the Commercial Code proof by 

oral evidence (―by the evidence of witnesses‖) is admissible in 

commercial matters at the discretion of the court. Article 1351 of 

the Civil Code of Seychelles extends this rule to proof by 

presumptions.  

3 Generally speaking, it can be said that in commercial 

matters there is complete freedom in modes of proof. What is 

meant by commercial matters? Two situations may be 

envisaged—  

(a) A transaction between two merchants; 

(b) A commercial transaction between two non-

merchants or between a merchant and a non-merchant. 
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The same rule would apply in a transaction which is not 

necessarily a commercial transaction between a merchant and a 

non-merchant, as against the merchant.  

Merchants are those who fall within the definition of art 1 

of the Commercial Code of Seychelles. It is to be noted that 

under that article a body corporate is deemed to be engaged in 

commerce even if its object is non-commercial. In other words all 

companies are deemed to be merchants even if they are not 

engaged in trade. This extends to all bodies corporate whether 

they are companies or not.
1
 

 
1 Vide Encyclopédie Dalloz. Droit Commercial. Verbo ―Preuve‖ para 18 

[Dalloz Commercial]. 

 

4 Before going on to the next exception it is worth noting 

that one of the consequences of the principle of the freedom of 

modes of proof in commercial matters is that a commercial 

transaction may be proved by oral evidence or presumptions as 

against third parties in spite of the fact that art 1328 of the Civil 

Code is not satisfied.
1
 

 
1
 Dalloz Commercial, op cit, paras 11 to 13. 

 

5 Article 1347 provides that the rules (both rules) in art 

1341 do not apply if there is a writing providing initial proof.  

A writing providing initial proof is writing —  

(a) Which emanates from the person against whom the 

claim is made or from a person whom he represents 

and  

(b) Which renders the facts alleged likely.  

6 A principle of jurisprudence (which is applicable in 

Seychelles by virtue of s 5(2) of the Civil Code of Seychelles Act) 
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has extended art 1347 Civil Code of Seychelles so that the 

examination of the person against whom the claim is made or of 

his agent on unsworn personal answers is treated in the same way 

as a writing providing initial proof if it renders the facts alleged 

likely. It will be for the trial court to determine whether the 

answers render the facts alleged likely. This may be held to be so 

if—  

(a) The answers are inconsistent;  

(b)  The person refuses to answer;  

(c) The answers amount to an admission or to a qualified 

admission of the claim.
1
 

 
1 Vide Takoor v Saccaram [1965] MR 26 at 28. 

 

7 It should be observed that a qualified admission of the 

claim in the pleadings (unlike unsworn personal answers) cannot 

be held to be a writing providing initial proof because of the rule 

in art 1356 that a judicial admission ―may not be admitted only in 

part to the detriment of the person making it‖. 

8 The law relating to unsworn personal answers is to be 

found in s 4 of the Evidence Act, ss 162 to 171 Seychelles Code 

of Civil Procedure Act (Cap 213); and rules 78 to 82 of the 

Magistrates’ Court (Civil Procedure) Rules (Cap 52). Unsworn 

personal answers may be resorted to at any time during a trial 

before the close of a party’s case if objection is taken to the 

admissibility of oral evidence.
1
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Although a plaintiff’s oral evidence has not been objected to by 

the defendant, the defendant is not allowed to give oral evidence 

to prove his case if objection is taken by the plaintiff.
2
 

 
1
  Sections 162-171 of the Seychelles Code of Civil Procedure, and rules 

78-81 of the Magistrates’ Court (Civil Procedure) Rules.  
2
 Vide Marie v Dingwall CS 8111975; [1879] MR 133; Chui Wan Cheong 

v Li Chew Pan [1955] MR 393.  

9 Article 1348 provides that the rules in art 1341 are 

inapplicable whenever it is not possible for the creditor to obtain 

written proof of an obligation undertaken towards him. The 

article then sets out the instances in which that exception will 

apply.  

10 It should be noted that those instances are not exhaustive. 

They are more in the nature of examples of cases of the general 

principle that whenever it is not possible to secure written proof 

the door is open to oral evidence and proof by presumptions.  

The first example given of quasi-contracts, delicts and 

quasi-delicts is in point of fact inaccurate as in all those cases 

there is no need for written proof. What is sought to be proved in 

those cases are mere facts and not juridical acts and the first rule 

in art 1341 does not apply. 

11 There are two types of cases which fall within the 

exceptions of art 1348 namely — 

(a) Cases in which the creditor has not been able to 

secure written proof of the juridical act;  

(b) Cases in which the creditor has lost the written 

document through unforeseen and inevitable accident 

or through an act of God.  
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The 2nd and 3rd paras of art 1348 are examples of cases where 

there is physical impossibility to secure written proof.  

12 Jurisprudence has extended the principle of impossibility 

to secure written proof to moral impossibility. Such moral 

impossibility may arise from —  

(a) The relationship between the parties — 

i Family relationship eg husband and wife, parent 

and child, brothers and sisters;  

ii Ties of affection eg fiancés or lovers; 

iii Relationship as friends;  

iv Relationship of trust between master and servant.  

(b) Usage  

i Doctors; 

ii Barristers;  

iii Domestic workers;  

iv Deposit at a theatre cloakroom or at a parking 

place for cars, motor cycles and bicycles. 

13 When the written document has been lost through 

accident (unforeseen and inevitable) or through act of God all 

modes of proof are admissible to reconstruct the document and 

what it purported to contain even in cases where form is of the 

essence of the transaction eg where a will has been destroyed.
1
 

 
1 Dalloz Civil 2, paras 455 to 472, above p8.  
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