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Chapter 4 

Modes of Proof which Exist under the Civil Code for 

Evidence other than Oral  

A Authentic documents  

B Documents under private signature  

C Presumptions  

D Admissions  

E Oaths  

A Authentic Documents  

1 Article 1317 of the Civil Code provides that an authentic 

document is a document received by a public official entitled to 

draw up the same in the place in which the document is drafted 

and in accordance with the prescribed form.  

2 Generally speaking authentic documents are those drawn 

up by notaries, civil status officers and land surveyors.  

3 The rules relating to the drawing up of notarial deeds are 

contained in the Notaries Act (Cap 149). Those relating to the 

drawing up of civil status acts are contained in the Civil Status 

Act (Cap 34) and those relating to memoranda of survey in the 

Land Survey Act (Cap 109).  

4 A document which is not authentic due to the lack of 

powers or capacity of the official or owing to a defect of form 

shall have effect as a private document if signed by the parties. 

(art 1318 Civil Code of Seychelles).  
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5 An authentic document raises a legal presumption of 

proof which may be rebutted by evidence to the contrary.
1
  

Before this provision came into force an authentic 

document had first to be impugned by an elaborate procedure 

known as inscriptio falsi (inscription de faux) laid down in arts 

286, and 303 to 316 of the Code de Procédure Civil which are 

still in force in Seychelles (although now obsolete). That was 

necessary only in relation to acts or facts which were stated in the 

document to have happened in the public official’s presence or 

which he himself had performed. No such procedure was required 

for other acts or facts.  
 

1 This provision is contained in the art 1319. 

 

6 The legal presumption of proof lays the burden on the 

party who impugns the document to prove its falsity. At the same 

time the elaborate procedure of inscriptio falsi is done away with 

and no distinction is made between acts or facts which have 

happened in the public official’s presence or which have been 

performed by him and those which have not.  

7 An authentic document has full effect until the rebutting 

evidence impugning its validity has been accepted by the court.  

B  Documents under private signature  

8 The first requisite is that the document must be signed by 

the party who is to be bound by it.  

9 Documents under private signature which contain 

obligations which are not merely unilateral must be drawn up in 

as many originals as there are parties having a separate interest. 

One original is sufficient for all the persons having the same 

interest. Each original shall mention the number of originals in 

which the document was drawn up. A person who has performed 
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his part of the obligation cannot plead the failure to mention the 

number of originals in which the document was drawn up. The 

provisions contained in art 1325 go to the validity of the 

document under private signature. An invalid document however 

may serve as a writing providing initial proof under art 1347.  

10 When the obligation consists in the payment of a sum of 

money or the giving of something of value, the document under 

private signature to be valid must conform with the following 

conditions —  

either  

(a) It must be written in full in the hand of the person 

who signs it,  

or  

(b) Apart from the signature, the person must add in 

his own hand the formula ―valid for‖ or ―approved 

for‖ followed by the amount in letters or the 

quantity of the thing (art 1326 para 1).  

The requirement of the formula as in paragraph 1 of this article 

shall not apply to promissory notes which are regulated by the 

Bills of Exchange Act, Cap 15, or any law amending or 

replacing that Act (Article 1326 para 2). 

11 When a document under private signature is used to 

substantiate a claim, the person who is alleged to have made it 

and against whom it is pleaded must either acknowledge his 

handwriting or signature or repudiate it. The heirs or assigns of 

the maker of the document need not repudiate the handwriting or 
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signature of the maker. They may only declare that they do not 

recognise the handwriting or signature of the principal.
1

 
1 Article 1323.  

 

12 In the event of a repudiation or non-acknowledgement 

under art 1323, it is for the court to decide the issue after hearing 

evidence. It would appear that when a claim has been filed on the 

basis of the document the issue should be tried in a trial within 

the trial as a preliminary issue, as a document under private 

signature when repudiated or not acknowledged loses its 

probative force temporarily and cannot support the claim.
1
 There 

lies the difference between an authentic document and a 

document under private signature. 
 

1 Dalloz Civil 2, paras 316-319, above p8. 

 

13 A document under private signature has effect against 

third parties (date certaine) - 

(a) As from the date the document is registered; or  

(b) As from the date of death of the person who  

  signed it; or  

(c) As from the date on which the contents were 

confirmed in documents drawn up by public 

officials, such as minutes under seal or 

inventories.
1
  

 
1 Article 1328. 

  

14 Article 1320 has limited application in practice. It relates 

to statements made by the parties in the document and their 

probative value. If the statement is directly related to the 

transaction then it is to be taken as binding proof against the party 
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(or the ayants droits) that made it. Otherwise it only serves as a 

commencement de preuve par écrit.
1
  

 
1 Dalloz Civil 2, paras 397, above p8; DP 1902.1.33. 

  

15 The effect of erasures, additions, marginal notes and 

interlineations in a document differs according to the nature of 

the document. When the document is a notarial deed additions 

and alterations are null unless made in compliance with ss 39 and 

40 of the Notaries Act. In the case of documents under private 

signature, the trial judge will decide what effect to give to such 

additions and alterations.
1
 

 
1 Dalloz Civil 2, paras 597-609, above p8. 

  

16 Books kept by merchants 

Articles 8 to 11 of the Commercial Code lay down in 

detail the obligation which merchants have to keep accounts, 

documents and correspondence relating to their business. Such 

commercial books therefore have some probative value especially 

when properly and regularly kept according to law.  

Articles 12 and 13 of the Commercial Code lay down the 

evidential value of commercial books as between merchants 

when such books are regularly kept and when not properly or 

regularly kept.  

Articles 1329 and 1330 of the Civil Code on the other 

hand lay down the evidential value of commercial books between 

the merchant who kept them and a non-merchant.
1
 

 
1
 Dalloz Commercial, paras 127-139, above p16. 
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17 Articles 1331 and 1332 of the Civil Code of Seychelles 

should be noted as their provisions may become relevant in 

particular cases. These articles are self-explanatory.  

18 Article 1333 about tallies is obsolete and need not be 

considered.  

Copies of documents: Articles 1334, 1335 and 1336 of the Civil 

Code 

19 Article 1334 is equivalent to the best evidence rule of the 

English law of evidence. 

In certain cases when the original is kept in the custody of 

a Government department or a public officer such as a notary or a 

land surveyor the original is not admissible. The document can 

only be proved by the production of a certified copy under the 

hand of the head of department or public officer having the 

custody of the document. Sections 7 and 8 of the Evidence Act 

(Cap 74) refer to this.  

Entries in bankers’ books must be proved by certified 

copies in accordance with ss 3, 4 and 5 of the Evidence (Bankers’ 

Books) Act (Cap 75).  

Articles 1335 and 1336 would only apply if the original 

document no longer exists.  

 

C Presumptions (arts 1349 to 1353) 

20 These may be classed into two categories —  

(a) Presumptions which apply by operation of law;  

(b) Presumptions which do not apply by operation of law.  
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21 Presumptions which apply by operation of law  

These presumptions fall into two classes —  

(a) Presumptions which are irrebuttable; 

(b) Presumptions which may be rebutted by evidence to 

the contrary.  

22 Examples of presumptions which apply by operation of 

law which are irrebutable are to be found in arts 472, 911, 918, 

1099, 1100, 1596 and 1597 of the Civil Code.  

23 Examples of presumptions which apply by operation of 

law which are rebuttable by evidence to the contrary are to be 

found in arts 2230, 2234, 2268, 2279 of the Civil Code.  

24 Article 1351 para 1 deals with the binding effect of final 

judgments otherwise known as res judicata.  The conditions 

which must be present are 3 in number. The case of Berthier de 

Sauvigny
1
 set out the principles involved very clearly. There must 

be threefold identity between the ―objet‖, ―cause‖ and ―personne‖. 
 

1 Berthier de Sauvigny v Courbevoie [1955] MR 215; on res judicata see 

also D’Offay v Louise SCA 34/2001, LC at 332. 

 

25 Article 1353 deals with ordinary presumptions of fact, 

that is, those which do not apply by operation of law. 

Presumptions can only be used as a mode of proof where oral 

evidence is admissible. Proof by presumptions is therefore 

excluded in all cases where oral evidence would be excluded. The 

corresponding French expressions for ―serious, precise and 

consistent‖ are ―graves, précises et concordantes‖.  
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D Admissions (arts 1354 to 1356) 

General 

26 Admissions are —  

(a) Judicial, or  

(b) Extra-judicial.  

27 An admission may be defined as follows—  

An admission is a declaration, either oral or written, by 

which a party accepts as true and established a fact 

capable of having legal consequences.
1
 

 
1 Vide Dalloz Civil 1, para 673, above p13: L’aveu est la déclaration pas 

laquelle une personne reconnaît pour vrai et comme devant être tenu pour 

avéré à son égard, un fait de nature à produire contre elle des conséquences 

juridiques. 

  

28 An admission is a unilateral declaration of a party 

manifesting the will of such party. There is no need for the party 

who benefits from the admission to accept such admission by 

declaring or manifesting his acceptance. There is also no need to 

show that the party who made the admission knew at the time that 

the admission could be used as proof against him or intended his 

declaration as an admission of the fact.
1
 

 
1 Dalloz Civil 1, paras 677-687, above p13. 

  

29 An admission to be valid as such and binding must be an 

admission of a fact. For example, a declaration whereby a party 

admits having caused an accident and agrees to compensate the 
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victim amount to an acknowledgement of liability based on legal 

principles and does not amount to a binding admission of fact.
1
 

  

However the admission by a driver that he was driving a 

car at a certain speed constitutes an admission of fact as to the 

speed.  

Foreign law which is considered to be a question of fact 

cannot form the basis of an admission as it is not a fact personally 

known to the party making the declaration.
2
 

 
1 DP 1966.541. 
2 Dalloz Civil 1, para 685, above p13. 

  

30 An admission may be express or implied, written or oral.
1
  

The defendant who does not distinctly deny a material 

averment contained in the plaint is deemed to have admitted such 

averment.
2
 This is an example of an implied admission. 

 
1 Dalloz Civil 1, paras 688-690, above p13. 
2 Section 75 Seychelles Code of Civil Procedure, and rule 25 of the 

Magistrates’ Court (Civil Procedure) Rules.   

  

31 An admission must emanate from the party against whom 

the admission is held or from his specially empowered agent.  

 

A solicitor or attorney is deemed to be a specially 

empowered agent of the party, whereas a barrister who is not also 

acting as attorney is not a specially empowered agent. The 

barrister is the legal adviser of the party (Dalloz Civil 1, para 705, 

above p13). 

 

An agent acting within the scope of his agency may bind 

his principal by an admission made of a fact within his personal 

knowledge. In that case there is no need for a special power.  

 

The party making the admission must have full capacity.
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For example, a minor, an interdicted person or a person to 

whom a guardian has been appointed would not be bound by an 

admission to the extent of their incapacity. This rule does not 

hold in the case of the acknowledgement of a natural child.
1
 

 Although the party subject to incapacity is not bound by 

an admission, that party’s admission of a fact is not devoid of 

value. It may serve as evidence of the fact to be weighed along 

with other evidence.  
 

1 Dalloz Civil 1, para 693, above p13. 

 

Judicial admissions (art 1356) 

32 The following conditions must be satisfied before an 

admission can be classed as a judicial admission:  

(a) The admission must be made in judicial proceedings 

before a competent judge;  

(b) The admission must be made in the very proceedings 

in which the admission is sought to be relied upon; 

(c) The admission must be expressed in clear terms and 

must arise from the pleadings of the party or from the 

notes of evidence taken down by the judge or the 

registrar.
1
 

 
1 Dalloz Civil 1, paras 706-717, above p13. 
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33 The effect of judicial admissions - Article 1356 

(a) The admission shall be accepted against the person 

who makes it (l’aveu fait pleine foi contre celui qui 

l’a fait);  

(b) The admission may not be admitted only in part to the 

detriment of the person making it (l’aveu ne peut être 

divisé);  

(c) The admission cannot be revoked unless made as the 

result of an error of fact - not of an error of law.   

Each of these effects must be considered in turn.  

34 Once an admission has been made the court or judge must 

hold the admitted fact to be correct. The party who made the 

admission cannot contest the correctness of the admitted fact.  

That does not mean that the court or judge may interpret 

the meaning and effect of the declaration made by the party and 

assess its consequences.
1
 

 
1 Dalloz Civil 1, para 727, above p13. 

 

35 An admission cannot be split. It must be taken as a whole. 

This applies both where the admission is qualified and where it is 

complex. The rule does not apply when there have been distinct 

successive statements.  In such a case an anterior admission may 

be severed from a later retraction or qualification.
1
 

 
1 Dalloz Civil 1, para 733, above p13. 

  

36 A qualified admission arises when the party admits a fact 

but adds a statement which modifies the juridical effect of the 

admitted fact. For example, a sale is admitted but it is averred that
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 it was subject to a trial period. A sum of money is admitted as 

having been received but it is averred that it was received as a gift 

and not as a loan.
1
 

 
1 Dalloz Civil 1, paras 735-737, above p13. 

  

37 An admission is said to be complex where the admission 

is accompanied by an averment about a posterior fact which alters 

the juridical effect of the admitted fact. For example, it is 

admitted that a sum of money was received by way of a loan but 

it is averred that it has been paid back.
1
 

 
1 Dalloz Civil 1, para 738, above p13: L’aveu est dit complexe lorsqu’il 

comprend deux faits distincts, l’un s’ajoutant à l’autre auquel il se rattache 
et le contredisant totalement ou partiellement. 

  

38 The rule about indivisibility of a judicial admission does 

not apply to a statement made by a party in his personal answers. 

In such a case the court or judge may act on a qualified admission 

to decide that there is initial proof opening the door to oral 

evidence.
1
 

 
1 Vide Takoor v Saccaram [1965] MR 26 at 28. 

  

39 A judicial admission cannot be revoked unless it is proved 

that it resulted from a mistake of fact. It cannot be revoked on the 

ground of a mistake of law. The admission is not revocable even 

if the adverse party has not shown any acceptance of it. This 

stems from the nature of an admission which is a unilateral act of 

the party making the admission.
1
 

 
1 Dalloz Civil 1, para 770-777, above p13. 

 

40 A mistake of fact is one which stems from the lack of 

knowledge of certain existing factual circumstances or the belief 

that some fact or circumstance exists when it does not. It may 
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also stem from an erroneous description of a particular fact or 

circumstance.  

 

41 A mistake of law is a mistake as to the juridical effect 

which results from an admission of fact.  

 

42 An admission is binding on the assumption that the 

admitted fact is true and correct. If it can be proved that the 

admission was made in error as to the fact admitted, then it may 

be revoked as the assumption as to correctness does not apply any 

more.  

Extra-judicial admissions  

43 Any admission which are made outside the very 

proceedings in which the admission is sought to be relied upon is 

an extra-judicial admission.  

44 Article 1355 curtails the proof of an oral admission in 

proceedings where the claim itself cannot be proved by oral 

evidence. It is to be noted that a verbal admission registered on a 

tape has been held to fall within art 1355.
1
 

 
1
 Dalloz Civil 1, para 782, above p13. 
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45 The three rules contained in art 1356 apply strictly to 

judicial admissions and not to extra-judicial admissions.
1
 The 

result is that —  

(a) The judge may assess the admission and give it the 

probative force he thinks should be given to it, if any;
2
  

(b) The extra-judicial admission may be split or 

considered as a whole as any other kind of evidence 

before the court.  

(c) The extra-judicial admission may in principle be 

revoked only when it is proved that a mistake of fact 

has been made but not on the grounds of a mistake of 

law.  

However, that principle is not in practice strictly applied 

as the judge may assess the probative force of the admission and 

in doing so may take account of the alleged mistake of law which 

prompted the admission.
3
 

 
1 Vide para 32 above. 
2 Dalloz Civil 1, paras 783-785, above p13. 
3
 Dalloz Civil 1, paras 788-790, above p13. 

 

46 It should be noted that if the revocation or retractation of 

an admission may be permitted, the proof of the error of fact or 

law may be difficult in view of the provisions of art 1341. For 

example, the admission is contained in a signed document. Oral 

evidence is not admissible to prove against or beyond the 

document.
1
 

 
1  Vide Compagnie de Beau Vallon v Compagnie du Chemin Français 

[1955] MR 264.  
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E Oaths (arts 1357 to 1369) 

47 There are two types of oaths provided for in arts 1357 to 

1369 —  

(a) Decisive oaths; and  

(b) Oaths tendered ex officio by the judge.  

These two types of oaths must be viewed in the context of 

the system of trial in civil cases which is based on the English 

law of evidence.  

Decisive Oaths (arts 1358 to 1365)  

48 The aim of the decisive oath is —  

(a) To secure the proof of a fact; and  

(b) To put an end to the litigation (hence ―decisive‖).  

49 The procedure of the decisive oath usually arises in the 

following type of case. The plaintiff alleges a fact on which he 

bases his claim and is denied by the defendant. The plaintiff lacks 

proof of the fact. He therefore requests the defendant to swear 

that the alleged fact is unfounded. In doing so the plaintiff throws 

himself on the conscience of the defendant trusting that he will 

not perjure himself.  
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50 The defendant has then three options available-  

(a) He takes the oath and thereby wins the case; or  

(b) He declines to take the oath, the case then is decided 

in favour of the plaintiff; or  

(c) He passes the oath on to the plaintiff. This third 

option is not open to the defendant if the fact is 

personal to him only and not to the plaintiff.
1
 

 
1
 Article 1362. 

  

51 If the plaintiff to whom the oath has been passed on takes 

the oath, he wins the case. If he declines to take the oath the case 

is decided in favour of the defendant.  

52 The oath may be tendered only by one party to legal 

proceedings to the other. A person who is not a party to the 

proceedings may not tender the oath and may not take the oath.  

A party must have full legal capacity to be able to tender 

the oath.  

A party’s representative must be specially authorized 

before he may tender the oath. That is so in the case of attorneys 

acting for their client.  

Tendering the oath, being in the nature of a compromise, 

persons under disability must satisfy all the conditions required in 

the case of a compromise before they may tender the oath. For 

example, in the case of guardians they must be authorised to do 

so by the court as is required under art 457(1) of the Civil Code in 

the case of a compromise.  
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53 The fact over which the oath is tendered must satisfy two 

conditions —  

(a) It must be personal to the party to whom the oath is 

tendered, not merely within his own personal 

knowledge; 

(b) It must be relevant and conclusive.  

54 According to the general provisions of art 1358 an oath 

may be tendered in respect of any kind of litigation. However the 

Civil Code provides for special cases in which the oath may be 

tendered. These special cases are —  

(a) Article 1715 - In the case of an oral lease which has not 

yet started to run and which is denied;  

(b) Article 1716 - Where the amount of the rent payable in 

the case of a verbal lease is contested; 

(c) Article 2275 - Where prescription is pleaded in the case of 

a debt, to prove that the debt has not yet been paid. (Query 

the validity of that article in its present form).
1

 
1
 Vide Dalloz Commercial, paras 102-105, above p16. 

 

The oath may be tendered at any stage of the proceedings. 

The formula of the oath is proposed by the party who tenders the 

oath. If there is any dispute as to the form the oath should take, 

the judge will settle the matter.  
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55 The party who has tendered or passed on the oath cannot 

withdraw it after the other party has declared himself ready to 

take it.
1
 

 
1 Article 1364. 

  

56 Once the oath has been taken by a party the other party 

cannot prove its falsity.
1
 This does not prevent a prosecution for 

perjury being taken against the party who has falsely sworn to a 

fact.

 
1 Article 1363. 

  

57 The party who takes the oath must have full legal capacity.  

The representative of a party cannot take the oath on 

behalf of the party. That rule does not apply in the case of a party 

having corporate existence or in cases falling within art 2275 

second sentence.  For a party having corporate existence it is the 

legal representative for the time being who may take the oath.
1
 

 
1 Dalloz Civil 1, para 850, above p13; D.1973.256. 

  

58 Once the oath has been taken the litigation is at an end. 

The judge has power to assess its weight or effect. The fact which 

is contested has either been proved or disproved as the case may 

be. There is also no appeal as to the fact. However an appeal lies 

on the question of the procedure followed to tender the oath and 

that may invalidate the effect of the oath.  

 

59 Article 1365 sets out the persons in whose favour or 

against whom the decisive oath operates. 
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Oaths tendered ex officio by the Judge (arts 1366 to 1369) 

60 Although provision exists for the tendering of these oaths,  

the system of trial in civil cases (which depends upon the viva 

voce evidence of witnesses parties being taken under oath) 

renders those provisions unnecessary. These powers are seldom 

used. In Mauritius only three cases are reported in which the ex 

officio oaths are mentioned. Two cases went on appeal and they 

were referred back to the trial court for the oath to be tendered to 

one of the parties so that the case could be decided finally. The 

cases are reported in 1862 MR 101 and 1866 MR 84. The other 

was also an appeal, 1931 MR 144, in which it was found that the 

magistrate had been right to receive evidence of an account by a 

merchant against a non-merchant when the correctness of the 

account had been sworn to, arts 1329 and 1367 Civil Code having 

been correctly applied. 

61 It is not necessary that the fact upon which the oath is 

tendered should be personal to the party to whom it is tendered. 

However, it must be within his knowledge.  

62 The oath tendered ex officio does not render the fact 

sworn to binding on the court. The judge has the right to assess its 

value and either accept or reject it as any other evidence.  

63 It would appear that the powers given to the trial court 

under arts 1366 to 1369 run counter to the principle in English 

law that in civil cases the trial court cannot compel a party to give 

evidence.




