IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
CASE NUMBER:
In the matter between:
FAIR AND EQUITABLE SOCIETY

Applicant

And

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA
THE MINISTER OF POLICE

First Respondent
Second
Respondent

THE MINISTER OF DEFENCE AND MILITARY VETERANS

THE MINISTER OF COOPORATIVE GOVERNANCE

Third Respondent

Fourth Respondent

AND TRADITIONAL AFFAIRS

CIRTIFICATE OF URGENCY

1.

I the undersigned, Michael Matlapeng, am an advocate of the High Court
of South Africa, practising at PABASA Sandton Chambers Sandown,
Johannesburg. I have read the papers in this matter and am of the view
that the relief that the Applicants seek should be considered on an urgent
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basis and justifies a departure from the ordinary time limits and provisions
relating to service set out in the Rules of the High Court.
2.

The applicants seeks to have this matter set down and adjudicated
immediately in light of the crises facing the country and global
community. The Minister of Corporative governance and traditional affairs
in conjunction with the President of South Africa have declared a State of
disaster, in response to the spread of Covid-19. In addition to measures
undertaken to curb the spread of the “Corona” virus, the First Respondent
imposed a 21 day lock-down and further deployed the South African
Defence Force to assist in ensuring and enforcing compliance with the
said lock-down and Government Gazette NO. 43096.

3.

Shortly after the deployment of the SANDF a number of videos and reports
reflecting the torture, violence and assaults of civilians by member of the
Second and Third Respondent surfaced on social media. The Honourable
Court is therefore called upon to declare the conduct of the member of
the Second and Third Respondents illegal and unlawful, and further
interdict the use of unnecessary force and violence in ensuring
compliance with the regulations as outlined in the Government Gazette. It
is understood that with a Court order in place, the excessive use of force
and violence can be curbed before it gets out of control and threatens
our constitutional democracy.

4.

In the notice of motion the Applicants request that the notice to oppose
be filed within 2 (two) days of service of the notice of motion, the
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answering affidavits be filed within 1 (one) day of the service of such
notice of opposition, and the replying affidavits 1 (one) day thereafter. I
suggest that the court directs that 2 (two) days later the Applicants file
their heads of argument, and 1 (one) day thereafter the Respondents will
file their heads of argument, with the matter to be heard on Tuesday the 7
April 2020. This will allow the parties sufficient time to deal with the relief
sought in a comprehensive manner without allowing the matter to await
hearing in the ordinary course, to the extreme and ongoing prejudice
faced by many South Africans at the hands of certain overzealous
members of the Second and Third Respondent’s.
5.

The Applicants seek the following court order:
5.1.

A declaration that the members of the Second and Third
Respondents have violated the constitutional rights of South
Africans, the South African Police Service Act and Government
Gazette NO. 43096 in using violence, excessive force, torture and
assault in enforcing the provisions of Government Gazette NO.
43096.

5.2.

A declaration that the conducted of members of the Second and
Third Respondent is unlawful and illegal in as far as they are
administering any forms of torture, assaults and excessive violence
against members of the public.

5.3.

That it be declared that the State of Disaster as declared by the
Minister of Corporative Governance and traditional affairs under
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Government Gazette NO. 43096 has not and does not suspend
Constitutional rights of all South Africans.
5.4.

That the Second and Third Respondents be ordered to observe,
respect and give effect to Constitutional Rights of all South Africans
in enforcing the guidelines and regulations as outlined in
Government Gazette NO. 43096.

5.5.

That members of the Second and Third Respondents be interdicted
from administering any forms of torture, assault, and punishment to
members of the Public found violating and/or not complying with
any provisions of Government Gazette NO 43096.

5.6.

That members of the Second and Third Respondent deal with
members

of

Government

the

public

Gazette

found

NO.

43096,

violating
in

any

provisions

accordance

with

of
the

parameters as set out in Government Gazette NO.43096 and any
other empowering legislation.
5.7.

Directing those Respondents that opposes this application to be
liable to Applicantss’ costs.

BACKGROUND
6.

The Fair and Equitable Society approaches the Honourable Court In terms
of section 38(a) of the Constitution, acting in their own interest as an
organization which has, as one of its objectives, to ensure that the rights of
every person in the Republic, are respected and protected by the State in
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a fair, equitable manner, and In terms of section 38(b)of the Constitution,
on behalf of the residents of the Republic, who have been, and continue
to be affected by the abuse being meted out by members of the Second
and Third Respondents, their inability to observe the provisions of the
Constitution, the South African Police Service Act, the Act and its
regulations as well as the order of the First Respondent that was made on
26 March 2020; and In terms of section 38(d) of the constitution, in the
public interest.

7.

On 15 March 2020, the Minister of Cooperative Governance and
Traditional Affairs declared a national state of disaster in terms of section
27(1) (2) and (3) of the Disaster Management Act 2002 (“the Act”), in
response to the corona virus (“COID-19”) that has been declared a
pandemic by the World Health Organization. The same day, the First
Respondent addressed the nation on measures to combat COID-19
pandemic. In his address, the First Respondent confirmed that as of 15
March 2020, South Africa had 61 confirmed cases of people infected with
the virus.

7.

On 25 March 2020, the Minister of Corporative Governance and
Traditional Affairs (Fourth Respondent) published in the government
gazette, an amendment of the regulations in terms of section 27 (2) of the
Act. One of the relevant amendments to these proceedings was the
amendment dealing with offences as prescribed by regulation 11, which
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deals with how the authorities handle people who are found to be having
COID-19 and refuse to be quarantined and definitions of essential goods,
essential services, lockdown, movement.
8.

On 26 March 2020, the First Respondent deployed members of the Third
Respondent across the country, to support members of the second
Respondent and other law enforcement agencies during the 21 day lockdown.

9.

On 27 March 2020 to the date of signing of this affidavit and through
social media, members of the public have been posting videos of
members of the Second and Third Respondents going against what the
First Respondent ordered them to do, what the Constitution as well as the
South African Police Service Act enjoins them to do by engaging the
following acts:
9.1.

Forcing members of the public to do frog jump for long distances in
full view of other people;

9.2.

Hitting members of the public with fists, samboks (plastic whips)
inside their yards;

9.3.

Shooting members of the public with rubber bullets;

9.4.

Kicking members of the public;

9.5.

Forcing members of the public to go inside their homes from their
yards;
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9.6.

Forcing members of the public to roll on the floor in full view of other
people;

9.7.

Killing a man by shooting him with a service pistol, who was at a
tavern buying alcohol, which was against the regulations

URGENCY
10.

This application is by its nature urgent. It is necessitated by the surge of
videos in social media and a number of news reports reflecting the
punishment and brutalities meted out by members of the Second and
Third Respondent against members of the public found in the streets (in
violation of the state of disaster regulation) or in the confines of their yards.

11.

It is further triggered by the latest newspaper reports on Monday 30 March
2020 from the Daily Voice with the title “Lockdown Cops “Kill” Oupa- Man
buying beer beaten tasered”. The unlawful harm is continuing and as long
as the members of the Second and Third Respondents as well as other law
enforcement agencies assisting, them are not interdicted from going
against their mandate in terms of the Constitution, the orders made by the
First Respondent on 26 March 2020, the Act and it’s regulations, the South
African Police Service Act, on an urgent basis, such conduct and or acts,
shall continue.

12.

The members of the Second and Third Respondents do not have a
mandate to publicly humiliate, assault and punish citizens of the Republic
in the manner that they have.
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13.

Videos recording the violence meted to citizens have gone viral and have
been shared thousands of times on social media platforms like Twitter,
Facebook and Instagram.

14.

the Applicants does not have an alternative remedy to pursue, further
unlawful conduct is likely to take place during the remainder of the 21
days of lockdown. The Applicants as well as other members of the public
became aware of the violence meted by members of the Second and
Third Respondents because of social media. Who knows what is
happening in other remote areas of the country where citizens do not
have access to social media to post and alert other members of society of
the unlawful conduct?

15.

The Applicants will not obtain redress in due course in light of the fact That
the Fourth Respondent has gazetted the regulations and suspended some
of the rights of the citizens until 21 April 2020 and the First Respondent has
intimated that there might be a need to extend the lockdown, and the
next available date on the normal roll is sometime in November 2020.

16.

I respectfully submit that this matter is urgent and should be heard on 10
April 2020.

_______________________
ADV MT MATLAPENG

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NUMBER: ___________

In the matter between:

FAIR AND EQUITABLE SOCIETY

Applicant

And

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

MINISTER OF POLICE

First Respondent

Second Respondent

MINISTER OF DEFENCE AND MILITARY VETERANS

MINISTER OF CORPORATIVE GOVERNANCE

Third Respondent

Fourth Respondent

AND TRADITIONAL AFFAIRS

NOTICE OF MOTION

KINDLY TAKE NOTICE that the Applicant intends to approach the Court on an
extremely urgent basis on TUESDAY 7 APRIL 2020 at 10h00 or as soon after as
counsel for the Applicant may be heard apply for an order in the following terms:
1. Authorizing the Applicants to dispense with the ordinary rules relating to forms,
service and time periods as prescribed in terms of Uniform Rules of Court and

directing that this Application be heard as one of urgency in terms of rule 6(12) of
the Uniform Rules of Court.

2. Condonation from the above honourable Court for not complying with the
Practice Directives of this court as pertaining to Urgent Applications;

3. That it be declared that the members of the Second and Third Respondents have
violated the constitutional rights of South Africans, the South African Police
Service Act and Government Gazette NO. 43096 in using violence, excessive
force, torture and assault in enforcing the provisions of Government Gazette
NO.43096;

4. That it be declared that the State of Disaster as declared by the Minister of
Corporative Governance and traditional affairs under Government Gazette
NO.43096 has not and does not suspend the Constitutional rights of all South
Africans;

5. That the Second and Third Respondents be ordered to observe, respect and give
effect to Constitutional Rights of all South Africans in enforcing the guidelines and
regulations as outlined in Government Gazette NO. 43096.

6. That members of the Second and Third Respondents be interdicted from
administering any forms of torture, assault, and punishment to members of the
Public found violating and/or not complying with any provisions of Government
Gazette NO 43096.

7. That members of the Second and Third Respondent deal with members of the
public found violating any provisions of Government Gazette NO. 43096, in
accordance with the parameters as set out in Government Gazette NO.43096
and any other empowering legislation.

8. Directing those Respondents that opposes this application to be liable to
Applicants’ costs;

9. Further and/or alternative relief.

KINDLY TAKE NOTICE FURTHER THAT the Founding Affidavit of SAMANTHA
SARJOO attached hereto will be used in support of this Application.

KINDLY TAKE NOTICE FURTHER THAT the Applicant has appointed MOJAPELO
ATTORNEYS INC with its offices situated at 292 Surrey Avenue, 1st Floor,
Randburg as its attorneys of record at which it will accept all services of the process
in these proceedings.
TAKE NOTICE FURTHER that if you intend opposing this application you are
required -:
(a)

to notify the Applicant’s attorney in writing on or about THURSDAY 2 APRIL
2020 at 10H00 of your intention to oppose this Application, and further that
you are required to appoint in such notification an address referred to in Rule

6(5) (b) of the rules of this Honourable Court at which you will accept notice
and service of all documents in these proceedings.
(b)

and to, on or before FRIDAY 3 APRIL 2020 at 17H00, to file your Answering
Affidavits, if any.

PLEASE TAKE NOTICE that if no such Notice to Oppose be filed the application will
be enrolled for hearing on TUESDAY 7 APRIL 2020 without further notice to you.

DATED AND SIGNED AT RANDBURG ON THIS ___ DAY OF ____________ 2020

____________________________________
MOJAPELO ATTORNEYS INCORPORATED
292 Surrey Avenue,
1st Floor,
Randburg
Johannesburg
Tel: 010 005 5402
Fax: 086 560 0489
Cell: 081 230 2102
Email: tshephom@mojapeloinc.co.za

TO

:

THE REGISTAR OF THE ABOVE HONOURABLE COURT
PRETORIA

AND TO

:

PRESDIENT OF SOUTH AFRICA

c/o STATE ATTORNEY
SALU BUIDLING
316 THABO SEHUME ST,
PRETORIA CENTRAL,
PRETORIA, 0001
Per email: IChowe@justice.gov.za ; dawood@waseen@gmail.com

AND TO

:

MINSTER OF POLICE
231 Pretorius Street,
756-7th floor Wachthuis Building,
PRETORIA, 0002
c/o STATE ATTORNEY
SALU BUIDLING
316 THABO SEHUME STREET,
PRETORIA CENTRAL,
PRETORIA, 0001

Per email: IChowe@justice.gov.za ; dawood@waseen@gmail.com

AND TO:

MINISTER OF DEFENCE AND MILIATRY VETERANS
Armscor Building, cnr Delmas Avenue
& Nossob St, Erasmuskloof,
PRETORIA.
c/o STATE ATTORNEY
SALU BUIDLING

316 THABO SEHUME STREET,
PRETORIA CENTRAL,
PRETORIA, 0001
Per email: IChowe@justice.gov.za ; dawood@waseen@gmail.com

AND TO:

MINISTER OF CORPORATIVE GOVERNANCE
AND TRADITIONAL AFFAIRS
87 Hamilton Street,
Arcadia,
PRETORIA, 0083.
c/o STATE ATTORNEY
SALU BUIDLING
316 THABO SEHUME STREET,
PRETORIA CENTRAL,
PRETORIA, 0001

Per email: IChowe@justice.gov.za ; dawood@waseen@gmail.com

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
CASE NUMBER: ______________
In the matter between:
FAIR AND EQUAL SOCIETY

Applicant

And

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA
THE MINISTER OF POLICE

First Respondent
Second
Respondent

THE MINISTER OF DEFENCE AND MILITARY VETERANS

THE MINISTER OF COOPORATIVE GOVERNANCE
AND TRADITIONAL AFFAIRS

FOUNDING AFFIDAVIT

I, the undersigned
SAMANTHA SARJOO
Hereby declare under oath as follows:

Third Respondent

Fourth Respondent
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1.

I am an adult female South African citizen. I am the Legal Director of the
Fair and Equal Society, the Applicant herein and I am duly authorized to
depose to the present affidavit and launch this application on behalf of
the Applicant. Attached hereto is the resolution of the Board of Directors
of the Fair and Equal Society marked Annexure "NM1".

2.

The facts in this affidavit fall within my personal knowledge, save where
the context indicates otherwise, and are true and correct to the best of
my knowledge.

3.

To the extent that I deal with matters of a legal nature in this affidavit, I rely
on the advice of the applicant’s representatives, which advice I believe is
correct. I have been advised that full and appropriate legal argument on
the issues referred to in this affidavit will be advanced to the Honourable
Court at the hearing of this matter.

INTRODUCTION
4.

This is an application for a declarator wherein the applicant seeks to
declare the conduct of members of the second and third respondents to
be unconstitutional, unlawful and invalid.

5.

On 15 March 2020, the Minister of Cooperative Governance and
Traditional Affairs,

Minister Nkosazana Dlamini Zuma, (“the Minister”)

declared a national state of disaster in terms of section 27(1) (2) and (3) of
the Disaster Management Act 2002 (“the Act”), in response to the corona
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virus (“COID-19”) that has been declared a pandemic by the World
Health Organization.
6.

The same day, the first respondent addressed the nation on measures to
combat COID-19 pandemic. In his address, the first respondent confirmed
that as of 15 March 2020, South Africa had 61 confirmed cases of people
infected with the virus.

7.

On 25 March 2020, the Minister published in the government gazette, an
amendment of the regulations in terms of section 27 (2) of the Act. One of
the relevant amendments to these proceedings was the amendment
dealing with offences as prescribed by regulation 11, which deals with
how the authorities handle people who are found to be having COID-19
and refuse to be quarantined and definitions of essential goods, essential
services, lockdown, movement.

8.

On 26 March 2020, the first respondent deployed members of the third
respondent across the country, to support members of the second
respondent and other law enforcement agencies during the 21 day
lockdown.

9.

In his address, the first respondent stated the following:
“You are expected, as the pride of our nations, the soldiers of the
Republic of South Africa, to go out and defend our people against this
virus. Your mission is mission save lives. You are required to go out and
save lives of the 57 million South Africans who live within the borders of
our country.
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A lot rests on your shoulders, as the soldiers of our country you took an
oath, an oath that you will be faithful to the Republic of South Africa and
that you will defend the people of South Africa, and that you will
subscribe to the highest values that are inscribed in our Constitution.
That oath was not only to defend the people of South Africa against
violent war, against insurrection, it was also to defend the people of
South Africa against the danger like the one we have on our hands now,
corona virus.
… In you our people have a defence mechanism, you are the defender,
not only of our democracy, but you are also the defender, of the lives of
our people, their health and their wellbeing.
Tonight you begin the most important mission, of your calling as soldiers,
to give life to the people of South Africa, and it is for that reason that I
say, your mission, is to restore the lives of the people of South Africa, that
is what you are called upon to do.
You are called upon, to go out and support our police, work with them,
walk amongst our people, and defend them against this virus.
You are required to do so, in the most understanding way, in the most
respectful way, in the most supportive way.
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The people of our country will be looking upon you, as their defenders,
they will be looking upon you, as the defenders of our nation and you will
need to restore trust and confidence.
… They will be looking up to you, to give them confidence that
everything will be alright. They will be looking upon you, not as a force of
might, but as a force of kindness, as a force, that is going to give them
that assurance that one, they will not get the virus, and two, you will be
looking after them.
… it is with that that I send you out, to go and defend out people against
corona virus. It is with that that I send you, to go and support our people,
to give them that assurance, to make sure that they have confidence, in
our South African National Defence Force and the Police. This is not a
moment for skop and donner, this is not a moment of skiet and donner,
this is a moment to be supportive to our people. When they see you
patrol with your guns, they will be fearful but make sure that, when they
see you, they see kindness of the State of South Africa.
..... I also want you to execute your tasks with great respect to our
people, with great humility to our people. I have confidence in the
people of South Africa, that they are going to abide, by the restrictions
we have placed on their lives, in order to save their lives.
… I call upon you to go and execute your task, to the best of your ability,
but in doing so, do it in such a way that, we do not violate the rights of
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our people, either intentionally or unintentionally. Let us execute our task
with respect.
I do want after this mission, that the people of this country must look
upon you, as the South African national Defence Force, and the South
African Police Service, and know that, you are the best in the world, in
that you would’ve been supportive to them, you would’ve have given
them the assurance, and you would have, assisted them in any way you
can.
… Of course there will be some, who may want to take chances, who
may want to test the might of the South African State. If you encounter
those, nudge them in the right direction. Yes nudge them in the right
direction, but of course, if there’s continued residence, do indicate to
them, that they are challenging the might, of the South African State
,and they are challenging the leadership of this country, and they are
challenging the president, and that as a good citizen, that is not the
done thing, so we expect you, to go out there and give this mission, the
very best.
… Tonight as you stand here, you are the restorers of life, to our people,
go out and give life, back to the people of South Africa, make sure that
we save lives, make sure that the people of South Africa are safe…”
10.

As of 00:01 members of the second and third respondents, assisted by
other law enforcement agencies from various municipalities across the
country, moved across the communities of the country, to ensure
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compliance with the Act and its regulations, and the orders given by the
first respondent a few hours before.

CONDUCT GIVING RISE TO THIS URGENT APPLICATION
11.

On 27 March 2020 to the date of signing of this affidavit and through
social media, members of the public have been posting videos of
members of the second and third respondents going against what the first
respondent ordered them to do, what the Constitution as well as the
South African Police Service Act enjoins them to do by engaging the
following acts:

11.1. Forcing members of the public to do frog jump for long distances in full
view of other people;
11.2. Hitting members of the public with fists, samboks (plastic whips) inside their
yards;
11.3. Shooting members of the public with rubber bullets;
11.4. Kicking members of the public;
11.5. Forcing members of the public to go inside their homes from their yards;
11.6. Forcing members of the public to roll on the floor in full view of other
people;
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11.7. Killing a man by shooting him with a service pistol, who was at a tavern
buying alcohol, which was against the Regulations.
Attached hereto as Annexure “NM3” are the various newspaper articles
detailing the abuse.
12.

The above-mentioned video evidence has been in circulation on social
media since 27 March 2020. It is therefore hearsay evidence. I therefore
pray that the Court accept, treat and deal with this evidence mentioned
above, in terms of section 3(1)(c)(i) -(vii) of the Law of Evidence
Amendment Act 45 of 1988. The reason why I say that is because, it is in
the interests of justice for the Court to admit the evidence as to be placed
in a better position to assess the merits of the case before the Court.

13.

It is not possible for the applicant to go across the country to identify the
locations of these videos, the victims that have been subjected to the
unconstitutional and unlawful conduct of the members of the second and
third respondents and for them to sign confirmatory affidavits. Some of the
victims may very well be in police custody and therefore unable to be
traced in such a short period of time.

THE CONSTITUTIONAL AND LEGISLATIVE FRAMEWORK
THE ACT
14.

Section 27(1)-(3) of the Act provides as follows:
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“27(1) In the event of a national disaster, the Minister may, by notice in the
Gazette, declare a national state of disaster if(a) existing legislation and contingency arrangements do not adequately
provide for the national executive to deal effectively with the disaster; or
(b) other special circumstances warrant the declaration of a national state
of disaster.
(2) If a national state of disaster has been declared in terms of subsection
(1), the Minister may, subject to subsection (3), and after consulting the
responsible Cabinet member, make regulations or issue directions or
authorize the issue of directions concerning(a) the release of any available resources of the national government,
including stores, equipment, vehicles and facilities;
(b) the release of personnel of a national organ of state for the rendering of
emergency services;
(c) the implementation of all or any of the provisions of a national disaster
management plan that are applicable in the circumstances;
(d) the evacuation to temporary shelters of all or part of the population
from the disaster-stricken or threatened area if such action is necessary for
the preservation of life;
(e)the regulation of traffic to, from or within the disaster-stricken or
threatened area;
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(f) the regulation of the movement of persons and goods to, from or within
the disaster-stricken or threatened area;
(g) the control and occupancy of premises in the disaster-stricken or
threatened area;
(h) the provision, control or use of temporary emergency accommodation;
(i) the suspension or limiting of the sale, dispensing or transportation of
alcoholic beverages in the disaster-stricken or threatened area;
(j) the maintenance or installation of temporary lines of communication to,
from, or within the disaster area;
(k) the dissemination of information required for dealing with the disaster;
(l) emergency procurement procedures;
(m)

the

facilitation

of

response

and

post-disaster

recovery

and

rehabilitation;
(n) other steps that may be necessary to prevent an escalation of the
disaster, or to alleviate, contain and minimize the effects of the disaster; or
(o) steps to facilitate international assistance.
(3) The powers referred to in subsection (2) may be exercised only to the extent
that is necessary for the purpose of(a) assisting and protecting the public;
(b) providing relief to the public;
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(c) protecting property;
(d) preventing or combating disruption; or
(e) dealing with the destructive and other effects of the disaster”

THE CONSTITUTION
15.

Section 10 and 11 of the Constitution provides for the right to human
dignity and the right to life, as well as the right to freedom and security of
a person, to a limited extent, are non derogable rights in terms of the
Constitution. Nowhere in the Act does the Act empower members of the
second and third respondents to use excessive and/brutal force force to
members of the public who are found or are suspected of contravening
the regulations.

16.

Section 200 of the Constitution provides for the establishment of the
defence force. It states that the primary object of the defence force is to
defend and protect the Republic, its territorial integrity and its people in
accordance with the Constitution and the principles of international law
regulating the use of force.

17.

Section 205 of the Constitution prescribes that the objects of the police
service are to protect, combat and investigate crime, to maintain public
order, to protect and secure the inhabitants of the Republic and their
property and to uphold and enforce the law.
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THE SOUTH AFRICAN POLICE SERVICE ACT
18.

Section 13 of the South African Police Service Act, 1995 as amended,
provides for the powers and functions of the members of the police
service. Section 13(3)(a) provides that a member who is obliged to
perform an official duty, shall with due regard to his or her powers, duties
and functions, perform such duty in a manner that is reasonable in the
circumstances.

19.

Section 13(3)(b) provides that where a member who performs an official
duty is authorized by law to use force, he or she may use only the
minimum force which is reasonable in the circumstance.

REGULATION 3 OF THE ACT
20.

Regulation 3 and 11(1)(c) deals with the strict enforcement of the
regulations regarding the dispersal of gatherings, arrests and detention of
“offenders”. Anyone who interferes or hinder or obstruct an enforcement
officer in the performance of his or her duties may be liable to a fine
and/or imprisonment of up to six (6) months. They provide:
“Prevention and prohibition of gatherings
3(1) In order to contain the spread of COVID-19, a gathering is prohibited.
(2) An enforcement officer must, where a gathering takes place-
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(a) order the persons at the gathering to disperse immediately; and
(b) if they refuse to disperse, take appropriate action, which may, subject to
the Criminal Procedure Act, include arrest and detention.
(3) The assembly of more than 50 persons at premises where liquor is sold
and consumed is prohibited”.
Offences and penalties
11(1) For purpose of regulation 3, any person whoa) convenes a gathering;
b) permits more than 50 persons at premises where liquor is sold and
consumed; or
c) hinders, interferes with, or obstructs an enforcement officer in the
exercise of is or powers, or the performance of his or her duties in terms of
these Regulations, is guilty of an offence and, on conviction, liable to a fine
or to imprisonment for a period not exceeding six months or both such fine
and imprisonment.

21. This founding affidavit is structured as follows:
21.1 Firstly, I describe the parties and applicant’s standing;
21.2. Secondly, I describe the standing the applicant brings the application;
21.3. Thirdly, I address the urgency;
21.4. Fourthly, I address the demonstrate the clear right of the applicant;
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21.5. Fifthly; I set out the conduct of the applicant constitutes harm actually
committed;
21.6. Sixthly, I show that the applicant does not have an alternative remedy; and
21.7. Finally, the conclusion.

THE PARTIES
22.

The Applicant is the FAIR AND EQUITABLE SOCIETY, commonly known as
“FES”, a non-profit organization established and registered in terms of the
Nonprofit Organisation Act 71 of 1997. The Applicant's Certificate of
registration is attached hereto marked Annexure "NM2".

23.

The first respondent is THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA,
(“the first respondent”) who is cited in his official capacity with his chosen
domicillum citandi et executandi being The State Attorney Pretoria,
Ground Floor, SAAU/SALU Building, corner Thabo Sehume and Francis
Baard Streets.

24.

The second respondent is THE MINISTER OF POLICE , (“second respondent”)
who is cited in his official capacity with his chosen domicillum citandi et
executandi being The State Attorney Pretoria, Ground Floor, SAAU/SALU
Building, corner Thabo Sehume and Francis Baard Streets.

25.

The third respondent is THE MINISTER OF DEFENCE AND MILITARY VETERANS ,
(“the third respondent”) who is cited in her official capacity with his
chosen domicillum citandi et executandi being The State Attorney
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Pretoria, Ground Floor, SAAU/SALU Building, corner Thabo Sehume and
Francis Baard Streets.
26.

The fourth respondent is THE MINISTER OF COOPERATIVE GOVERNANCE
AND TRADITIONAL AFFAIRS, (“fourth respondent”) who is cited in her
official capacity with his chosen domicillum citandi et executandi being
The State Attorney Pretoria, Ground Floor, SAAU/SALU Building, corner
Thabo Sehume and Francis Baard Streets

STANDING
27.

The FES approaches this Court in the following capacities:

27.1. In terms of section 38(a) of the Constitution, acting in their own interest. The
FES acts in its own interests as an organization which has, as one of its
objectives, to ensure that the rights of every person in the Republic, are
respected and protected by the State in a fair, equitable manner.
27.2. In terms of section 38(b) of the Constitution, on behalf of the residents of the
Republic, who have been, and continue to be affected by the abuse being
meted out by members of the second and third respondents, their inability
to observe the provisions of the Constitution, the South African Police
Service Act, the Act and its regulations as well as the order of the first
respondent that was made on 26 March 2020; and
27.3. In terms of section 38(d) of the constitution, in the public interest.
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URGENCY
28.

The applicant was triggered by the various videos that came from social
media mentioned above that have been circulating since Friday. The
latest trigger was the newspaper reports on Monday 30 March 2020 from
the Daily Voice with the title “Lockdown Cops “Kill” Oupa- Man buying
beer beaten tasered”.

29.

The unlawful harm is continuing and as long as the members of the
second and third respondents as well as other law enforcement agencies
assisting, them are not interdicted from going against their mandate in
terms of the Constitution, the orders made by the first respondent on 26
March 2020, the Act and it’s regulations, the South African Police Service
Act, on an urgent basis, such conduct and or acts, shall continue.

30.

We further seek condonation from the Court for not complying with the
Practice Directives of this court as pertaining to Urgent Applications, as we
appreciate that the desire to preserve lives and to curb the nature of the
violence meted out by the second and third Respondents, warrants that
this matter be heard on an extreme urgent basis

DEMONSTRATION OF A CLEAR RIGHT
31.

The applicant approaches the Court in the public interest under section 38
of the Constitution. It is in the public interests that the applicant
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approaches this Court, in order to vindicate the rights in the Bill of rights of
all South Africans particularly the vulnerable who cannot approach this
Court because they do not have the resources.

CONDUCT OF MEMBERS OF SECOND AND THRID RESPONDENTS CONSTITUITES AN
INJURY ACTUALLY COMMITTED
32.

The members of the second and third respondents do not have a
mandate to publicly humiliate, assault and punish citizens of the Republic
in the manner that they have.

33.

Videos recording the violence meted to citizens have gone viral and have
been shared thousands of times on social media platforms like Twitter,
Facebook and Instagram.

34.

The conduct of members of the second and third respondents infringes on
the rights of the citizens of the country.

35.

Instead of serving and protecting the citizens like the first respondent
ordered on 26 March 2020, the members of the second and third
respondents instilled fear, physical and phycological trauma on the
citizens and victims who the members of the second and third
respondents have come in direct contact with.

ABSENCE OF SIMILAR PROTECTION BY ANY OTHER ORDINARY REMEDY
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36.

I submit that the applicant does not have an alternative remedy to pursue.
The applicant has already enumerated the unlawful conduct, legislative
framework and obligations members of the second and third respondents
are enjoined to comply with. Further unlawful conduct is likely to take
place during the remainder of the 21 days of lockdown.

37.

The applicant as well as other members of the public became aware of
the violence meted by members of the second and third respondents
because of social media. Who knows what is happening in other remote
areas of the country where citizens do not have access to social media to
post and alert other members of society of the unlawful conduct?

38.

The applicant will not obtain redress in due course in light of the following:

38.1. The Minister has gazetted the regulations and suspended some of the rights
of the citizens until 21 April 2020 and the first respondent has intimated that
there might be a need to extend the lockdown;
38.2. Lives have been lost as a result of the continuing harm;
38.3. The next available date on the normal roll is sometime in November 2020.
39.

I am advised that it is imperative that the order be granted, because any
delay will result in the citizens being subjected to further unconstitutional
and unlawful conduct by members of the second and third respondents,
which is putting the lives of citizens at risk.
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40.

I submit therefore that the applicant has demonstrated to this Court that
the conduct of members of the second and third respondents has caused
irreparable harm.

CONCLUSION
41.

I submit that the Applicant has no other remedy but to approach this
court for the order sought herein.

42.

In the premise, I submit that the Applicant has made-out a case for the
relief sought, and thus ask for relief as set out in the notice of motion
prefixed hereto.

WHEREFORE the Applicant prays for an order as set out in the notice of motion to
which this affidavit is attached.

_______________________
DEPONENT

I certify that the Deponent has acknowledged that he knows and
understands the contents of this affidavit which was signed and sworn to
before me at ________________ on this _______ day of MARCH 2020 and that
the provisions of the Regulations contained in Government Notice R1258 of
the 21st JULY 1972, (as amended), have been complied with.
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_______________________
COMMISSIONER OF OATHS
FULL NAMES:
CAPACITY:
AREA

MINUTES OF A MEETING

OF THE BOARD OF DIRECTORS (“Board”) of Fair and Equitable Society NPC
(Reg:Number2019/439220/08 (“the NPC”) BY WAY OF SKYPE on 30 FEBRURY 2020

WHEREAS
The NPC has been taken note of the police brutality and excessive force being meted against
citizens by members of the South African Police Service and members of the South African
Defence Force.

It is hereby resolved
That the NPC appoint Mojapelo Attorneys Incorporated situated at 292 Surrey Avenue, 1st
Flooor, Randburg, Pretoria to act on the NPC’s behalf in taking the matter to court for
adjudication.

That this resolution has been duly recorded in the Minute Book and is in force and effect.

___________________
Katlego Mogase-Director

___________________
Lindokuhle Gama-Director

_________________
Samantha Sarjoo-Director

3/31/2020

IOL

Property360

Lockdown cops 'kill' oupa

Talent360

TYI

Drive360

Voices360

Tue, Mar 31

News

Lockdown cops 'kill' oupa

Monique Duval | March 30, 2020

The Independent Police Investigative Directorate (IPID) is investigating the death of an Uitsig
oupa

who was allegedly beaten and shocked to death by cops for buying dop during the nationwide
lockdown.
MORE ON THIS

• Transport for grant recipients
https://www.dailyvoice.co.za/news/lockdown-cops-kill-oupa-45751755
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• No more warnings for lockdown transgressors
• Virus hits home: 310 confirmed Covid-19 cases in the Cape
Hartseer relatives of Petrus Miggels, 55, say they are still in shock after seeing him collapse in
the front yard of his home in Carnation Avenue on Friday morning.
His girlfriend, Cecelia Meintjies, 55, says Petrus, fondly known as “Pietman”, was sent to a
smokkie by a neighbour who wanted beers.
“The neighbour approached him and gave him R100 to buy beers and the neighbour said he
would give him something,” she explains.
“He should not have done it but he went and bought the two beers and then police at the base
camp caught him.”

https://www.dailyvoice.co.za/news/lockdown-cops-kill-oupa-45751755
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SHOCKING: Cecelia Meintjies. Picture: Leon Knipe
Cecelia says shortly before noon, Pietman arrived home and told his family what happened
shortly before collapsing.
https://www.dailyvoice.co.za/news/lockdown-cops-kill-oupa-45751755
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“He
us they caught
moeredVoices360
him with a hammer and shocked him with a taser.
IOL told
Property360
Talent360him
TYIand
Drive360
Tue, Mar 31
“He was in lots of pain and then he collapsed in the yard.
“The paramedics came and told us sorry, he is dead.
“They say he had a heart attack because the police shocked him. I couldn’t believe it, he was a
healthy man.”
Relatives say they watched in horror as his body turned blue and he became unresponsive.
IPID spokesperson, Sontaga Seisa, confirms they are investigating the case and says: “We do
confirm that we received a report of death as a result of police action in Ravensmead area. We
took the case docket for further investigation. No arrest [have been] made.”
According to a senior police officer, who asked not to be named, tasers are not police issued
and may not be used by regular officers.
“Tasers are not issued by the police and may not be used. They should just have arrested him
for violating the lockdown.
“The only officers who are allowed to use tasers are the SAPS Special Task Force.”

SCENE: Paramedics, onlookers in Carnation Avenue, Uitsig. Pictures: Leon Knipe/ANA and
supplied
https://www.dailyvoice.co.za/news/lockdown-cops-kill-oupa-45751755
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Cecelia
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IOL Property360
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didn’t arrest him.
“He was a man who worked for his family until last year when the factory he worked at closed
down,” she says.
“I understand that he was doing something he was not supposed to, but why didn’t they just
arrest him and put him in jail? Why did they have to beat him and kill him?
“Even the dik dinge of the police who came to our house said this was onnodig. But nothing will
bring him back.”

https://www.dailyvoice.co.za/news/lockdown-cops-kill-oupa-45751755
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'Pietman' Miggels died at his home. Picture supplied
monique.duval@inl.co.za
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Lockdown: First weekend sees widespread de ance, and police
misconduct
57

Sipho Mabena

(https://citizen.co.za/news/south-africa/crime/2262096/lockdown- rst-weekend-sees-widespread-de ance-and-police-misconduct/)
The SANDF are seen patrolling the streets, 27 March 2020, in Johannesurg, on day one of the 21 day national lockdown, following
President Cyril Ramaphosa declaration of a National Disaster as a result of Covid-19 Coronavirus. Picture: Michel Bega

By dawn on Friday, 55 people had been taken in across the country, 20 of them in
Gauteng.
The rst weekend of the 21-day Covid-19 lockdown came and went amid reports and stories of widespread de ance, with people
arrested for breaking laws designed to protect them.
Law enforcement agents came out in full force to ensure strict compliance, but they have come under re for alleged brutality,
including opening re on residents, unnecessary authoritarianism and overzealous violence and foul language.
About 24,000 SA Police Service members, complemented by the SA National Defence Force (SANDF), metro police departments and
other law enforcement o cers, were in deployment.

As the clock struck midnight on Thursday, vehicles still moving in contravention of the regulations were turned back at roadblocks on
the N4 to and from North West and on the N3 to and from KwaZulu-Natal.
According to Minister of Police Bheki Cele, 172 roadblocks were set up on the main routes countrywide, also covering parallel routes
to deal with motorists who tried to dodge the main roadblocks.
By dawn on Friday, 55 people had been taken in across the country, 20 of them in Gauteng. Six were arrested in Alexandra alone and
14 in other parts of the province; 11 in North West; 10 in Limpopo; seven in KwaZulu-Natal; ve in the Free State; and two in the
Western Cape.
These arrests were related to blatant disregard for lockdown regulations, engaging in activities such as street parties and drinking in
groups in public, even though it had been stressed that the sale and movement of liquor during the lockdown period was prohibited.
Cele said intentional contraventions of the lockdown regulations not only undermined the authority of the state, but also the health
and lives of others who had displayed goodwill by cooperating and supporting police efforts to enforce the law.
But law enforcement agents have not come out of the weekend covered in glory, with the Democratic Alliance proposing the
establishment of an ad hoc committee to ensure civil liberties were protected at all times during this lockdown.
Interim party leader John Steenhuisen said they had written to National Assembly Speaker Thandi Modise to request that she used
the power at her disposal in terms of Rule 253(1)(b) of the Rules of the National Assembly to establish an ad hoc committee of the
National Assembly.
Its role would be to ensure continuous oversight over the national executive authority and organs of state.
He said although the party had committed its full support to President Cyril Ramaphosa and his Cabinet, they still had a duty to hold
the executive to account.
“Already this week, there have been numerous reports of brutality at the hands of South African National Defence Force soldiers
deployed across South Africa.
“More worrying accounts include allegations of soldiers opening re on residents and employing unnecessarily authoritarian and
overzealous violence and language,” Steenhuisen said.
He said this was unacceptable and deeply worrying as it showed a government in contempt of the civil liberties afforded to all South
Africans in a free and democratic state, and that these were unprecedented times.
“We need to look at extraordinary measures to ensure that we not only combat Covid-19 and the spread thereof in South Africa, but
also have extraordinary measures in place to ensure there is consistent and continual accountability for government,” Steenhuisen
added.

– siphom@citizen.co.za
For more news your way, download The Citizen’s app for iOS (https://itunes.apple.com/za/app/the-citizen-news/id1276577286?
mt=8) and Android (https://play.google.com/store/apps/details?id=com.marfeel.cherokee.index.citizen.co.za&hl=en).
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South African police fire rubber bullets at shoppers amid lockdown | World news | The Guardian

South African police ﬁre rubber bullets at shoppers amid
lockdown
Country records over 1,100 cases as fears about impact of Covid 19 on African continent
mount
Coronavirus latest updates
See all our coronavirus coverage
Jason Burke in Johannesburg
Sat 28 Mar 2020 12.26 GMT

South African police and soldiers have used rubber bullets to enforce lockdown after hundreds
of shoppers gathered outside a supermarket in Johannesburg.
The incident came on Saturday, the second day of the 21-day lockdown that was ordered last
week by president Cyril Ramaphosa to contain the spread of the coronavirus.
South Africa has recorded more than 1,100 cases of Covid-19, a steep rise in recent days. So far,
it is believed only one death can be attributed to the virus.
South Africa’s total number of cases is the highest on the continent, though it also reﬂects
much more extensive testing and tracing than elsewhere. There have so far been 3,924 cases in
the continent, according to the African Union’s Centre for Disease Control, though experts say
the ﬁgures are a gross underestimate.
https://www.theguardian.com/world/2020/mar/28/south-africa-police-rubber-bullets-shoppers-covid-19-lockdown
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Most African countries have now imposed measures ranging from shutting schools and
banning religious services, to strict lockdowns such as that in South Africa, where all but
essential workers must stay home, with only trips to buy groceries or seek medical attention
allowed.
All restaurants, fast-food outlets, pubs, bars and taverns will be shut and transportation of
alcohol has been banned. Ports, land border crossings and airports are eﬀectively shut to
passenger traﬃc.
Zimbabwe is the latest country to impose a full lockdown, which will come into eﬀect on
Monday. The country’s limited healthcare system would be rapidly overwhelmed if the virus
spread among a population already weakened by malnutrition and diseases such as
tuberculosis. Drugs are already rare, with even paracetamol hard to ﬁnd in Harare, the capital.
Though the new restrictions have been largely respected in South Africa, police and soldiers
have adopted a muscular approach to deﬁance.
In the incident on Saturday, between 200 and 300 people had gathered in a tight-packed crowd
outside a popular grocery store, Shoprite, in Yeoville, a crime-prone area in Johannesburg’s
central business district.
Soldiers wearing face masks and gloves also patrolled Alexandra, a township in northern
Johannesburg, and oﬃcials said 55 people had been arrested on Friday.
“These are people who don’t have a good will, people who are doing exactly what they were
told not to do,” Bheki Cele, minister of police, said.
“We are staying at home now. Before we were going to the shops, but the soldiers are beating
people so everyone is inside now,” said Emily Ndemande, a domestic worker who lives in
Alexandra.
Other ministers praised “enormously high levels of cooperation by tens of millions of South
Africans who have followed the call by the president to stay at home.”
Billionaire Patrice Motsepe announced that his group of companies would donate 1bn rand
(£45.5m) to help ﬁght the coronavirus outbreak that has forced the country into total lockdown
as infections climb.
Motsepe, who is the president’s brother-in-law and head of investment ﬁrm African Rainbow
Capital, said the money would be channelled through the government to build water, health
and education facilities.
The pledge follows a 1bn rand donation each by the Oppenheimer and Rupert families, and a
government package of more than 3bn rand for industrial ﬁrms. It comes a day after the
country saw its sovereign credit rating downgraded to “junk” status.
Though South Africa has a young population, and Covid-19 is deadlier among older people,
there are millions who are vulnerable because of HIV or malnutrition. The healthcare system
has long had an acute lack of resources and critical facilities remain extremely limited despite
recent eﬀorts to expand capacity.
The situation is considerably worse elsewhere in the continent. Health oﬃcials across Africa
know hospitals can deal with only a fraction of those needing care if the virus spreads through

https://www.theguardian.com/world/2020/mar/28/south-africa-police-rubber-bullets-shoppers-covid-19-lockdown
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crowded cities, remote villages and among vulnerable populations such as refugees,
malnourished people or those with HIV and other chronic conditions.
Oﬃcials in Mali, which has a population of over 17 million, vociferously denied a report saying
they had no ventilators available, explaining that in fact they had 56.
Governments across Africa have turned to the police or army to enforce lockdowns which
deprive millions of their livelihood. In Kenya, where there are currently 38 cases of Covid-19,
police ﬁred teargas at a crowd of ferry commuters in the port city of Mombasa and oﬃcers
were captured in mobile phone footage hitting people with batons.
Amnesty International condemned an “excessive use of police force ahead of the curfew that
began on Friday night”.
Kenya’s interior ministry issued a statement saying the curfew “is meant to guard against an
apparent threat to public health. Breaking it is not only irresponsible but also puts others in
harm’s way.”
Lockdowns deliver a heavy economic blow to many in Africa who have no savings and depend
on each day’s work to be able to eat. There are also widespread concerns about the feasibility
of social distancing in high-density poor neighbourhoods.
The stringent restrictions placed by most African nations on air travel, especially to or from
parts of the world badly hit by Covid-19, may hamper the passage of vital medical and other
supplies, World Health Organization experts said. Humanitarian corridors may be necessary,
Dr Matshidiso Moeti, the organisation’s Africa director, added.
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careful judgment in our reporting has never been so vital. No matter how unpredictable the
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