
IN THE HIGH COURT OF ZIMBABWE                CASE NO. HC            /20  

HELD AT HARARE  

 

In the matter between:  

 

ERICA NDEWERE        Applicant  

and  

PRESIDENT OF ZIMBABWE N.O     1st Respondent  

CHIEF JUSTICE N.O       2nd Respondent  

JUDGE PRESIDENT OF THE HIGH COURT   3rd Respondent  

JUDICIAL SERVICES COMMISSION    4th Respondent 

THE MINISTER OF JUSTICE, LEGAL AND                            5th Respondent  

PARLIAMENTARY AFFARS N.O  

 

URGENT CHAMBER APPLICATION FOR AN INTERDICT  

 

TAKE NOTICE THAT an urgent chamber application is hereby made for an 
order in terms of the draft provisional order annexed hereto on the grounds that: 

i. The 2nd Respondent unlawfully instituted disciplinary proceedings 

against the Applicant in violation of the Judicial Services Code of 

Ethics Regulations as read together with the Constitution.  

ii. The complaints against the Applicant giving rise to the unlawful 

disciplinary proceedings against the Applicant referred to above were 

improperly and unlawfully presented and submitted to the 4th 

Respondent without following the due processes of the law, 

particularly the Judicial Service (Code of Ethics) Regulations. The 4th 

Respondent prematurely advised the 1st Respondent to set up a 



tribunal to investigate the Applicant without first setting up a 

disciplinary committee comprising of 3 Judges as per the standard 

disciplinary procedure for the Judges.  

iii. The allegations against the Applicant are not only false and malicious 

but are calculated to compromise the independence of the judiciary 

and subject Judges to undue influence and unlawful control of the 2nd 

Respondent.  

iv. The premature advice to the President to set up the Tribunal violates 

the Applicant’s right to administrative justice, equality before the law 

and right not to be treated in an unfairly discriminatory manner. 

v. The applicant has a reasonable apprehension of irreparable harm both 

to herself in that she will be automatically suspended and suffer serious 

and irreparable reputational damage and for the broader society as the 

establishment of a tribunal in such circumstances will undermine 

public confidence in the judiciary. 

vi. The applicant has no other adequate remedy and the balance of 

convenience favours the granting of the application.  

TAKE FURTHER NOTICE THAT, the attached affidavit (s) and 

document (s) will be used in support of this application. 

If you intend to oppose this application you will have to file a Notice of 

Opposition in the Form No. 29A, together with one or more opposing 

affidavits, with the Registrar of the High Court at Harare within twenty-

four hours unless otherwise directed by the Court after the time at which 

this application was served on you. You will also have to serve a copy of 

the Notice of opposition and affidavit/s on the Applicant at the address 

for service specified below. Your affidavits may have annexed thereto the 

documents verifying the facts set out in the affidavits. 



If you do not file an opposing affidavit within the period specified below, 

this application will be set down for hearing in the High Court at Harare 

without further notice to you and will be dealt with as an unopposed 

application. 

Dated at HARARE on this the 26th day of October, 2020  

           
   ___________________________ 

   MTETWA & NYAMBIRAI 

   Applicants’ Legal Practitioners 

No. 2 Meredith Drive  

Eastlea 

HARARE (MRS MTETWA/DC/PTC/JN/tz) 

 

TO:  THE REGISTRAR  

 High Court  

 HARARE 

 

And  

TO: THE PRESIDENT OF ZIMBABWE N.O 

  1st Respondent 

  Munhumutapa Building  

  Corner Samora Machel Ave and Sam Nujoma 

  HARARE 

 

 

 



And 

TO: THE CHIEF JUSTICE   

  2nd Respondent 

  Judicial Service Commission  

  2nd Floor, Causeway Building  

  Corner 3rd Street and Central Avenue 

  HARARE 

 

And 

TO: THE JUDGE PRESIDENT OF THE HIGH COURT   

  3rd Respondent 

  Judicial Service Commission  

  2nd Floor, Causeway Building  

  Corner 3rd Street and Central Avenue 

  HARARE 

And 

TO: THE JUDICIAL SERVICES COMMISSION 

  4th Respondent 

  Judicial Service Commission  

  2nd Floor, Causeway Building  

  Corner 3rd Street and Central Avenue 

  HARARE 

And 

TO: THE MINISTER OF JUSTICE LEGAL AND 
PARLIAMENTARY AFFAIRS  

  5th Respondent 



  6th Floor Block C New Government Complex   

  SV Muzenda and S Machel Avenue  

  HARARE 
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CERTIFICATE OF URGENCY 

 

I, the undersigned, 

 BRIGHTON SADOWERA, 

do hereby certify as follows: 

1. I am a Legal Practitioner and Officer of this Court, practising as such with 

the firm of Mashizaha & Associates in Harare. I confirm that I have read 

and understood the founding affidavit of the Applicant herein and perused 

the attached supporting documents.  

2. I have formed the solemn and independent opinion that the present matter 

is urgent for the following reasons: 



a. The 2nd Respondent instituted disciplinary proceedings against the 

Applicant without complying with the provisions of the Judicial 

Services Code of Ethics Regulations as read together with the 

Constitution.  

b. The complaints against the Applicant giving rise to the unlawful 

disciplinary proceedings against the Applicant referred to above were 

raised by the 2nd Respondent, who then submitted them to himself as 

the Chief Justice. The complaints were then improperly and 

unprocedurally presented and submitted to the 4th Respondent. The 

4th Respondent prematurely advised the 1st Respondent to set up a 

tribunal to investigate the Applicant without first setting up a 

disciplinary committee comprising of 3 Judges as per the standard 

disciplinary procedure for the Judges. The setting up of the Tribunal 

violates the Applicant’s right to administrative justice, equality before 

the law and right not to be treated in an unfairly discriminatory 

manner.  

c. Since the 1st Respondent is in the process of setting up a Tribunal to 

investigate the Applicant, if such is not interdicted, the Applicants 

rights will be violated and her dignity impaired. In addition the setting 

up of a Tribunal will result in automatic suspension of the Applicant 

based on a fatally flawed process. There is no legal basis for setting up 

the Tribunal before the procedure provided for in the Regulations 

has been followed; therefore any attempt to do so must be 

immediately arrested. 

d. If the Tribunal is appointed in such circumstances, I am of the view 

that the applicant has a reasonable apprehension that it will cause 

irreparable harm both to the Applicant, who will be automatically 

suspended from her position as a judge and suffer serious reputational 



damage, and to society as a whole as the abuse of the investigative and 

disciplinary process will strike fear into the judiciary as a whole and 

undermine public confidence in the judiciary.  

e. When the Applicant got to learn about the setting up of the Tribunal 

to investigate her, she did not sit on her laurels, she made an urgent 

chamber application under case number HC 6128/2020. Due to her 

change of legal practitioners, she was forced to withdrew the 

application and file the present one.  In between giving instructions 

to her erstwhile legal practitioners, the Applicant suffered an 

unexpected bereavement when her nephew, son to her late brother, 

TANYARADZWA MAKAWINEYI NDEWERE, was killed in a car 

accident on the night of 17th October, 2020.  As the only one of her 

siblings in Zimbabwe, the entire funeral arrangements fell on her 

shoulders and she had to travel to Karoi where the funeral was held 

and finalised on 21st October, 2020. Only on her return from Karoi 

was she able to sign the founding affidavit and file the urgent chamber 

application under HC 6128/2020 which was filed on the 22nd 

October, 2020.  Given the circumstances Applicant found herself in, 

she acted with speed. 

f. Due to circumstances beyond her control, particularly the 

unavailability of the senior lawyer she had engaged, she had to engage 

another law firm to handle the matter and she could only do this on 

Friday, 23rd October, 2020.  

g. For the reasons demonstrated above, I contend that the matter is 

urgent and must be heard on urgent basis.  

 

 



WHEREFORE, I certify that this matter is urgent.  

DATED AT HARARE THIS 26th DAY OF OCTOBER 2020 

 

        

BRIGHTON SADOWERA 
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FOUNDING AFFIDAVIT OF ERICA NDEWERE 

 

 
I the undersigned  

ERICA NDEWERE,  

do hereby make oath and state that the following, which unless the contrary is 

stated or indicated, is to the best of my knowledge, ability to comprehend 

information both true and correct. Where I make averments on the law, I do so 

on the basis of my own knowledge of the law and also based upon advice of my 

legal practitioners of record, which advice I embrace.  



     

THE PARTIES 

1. I am the Applicant herein, a female adult and a sitting Judge of the High 

Court of Zimbabwe stationed in Harare. My address of service for these 

proceedings is care of Mtetwa and Nyambirai Legal Practitioners of No 2 

Meredith Drive Eastlea, Harare.  

2. 1st Respondent is the PRESIDENT OF ZIMBABWE cited in his official 

capacity as the person responsible for setting up a Tribunal in terms of the 

Constitution to investigate the conduct of Judges. His address for service is 

Office of the President and Cabinet Mhunumutapa Building Corner 

Samora and Sam Nujoma, Harare. 

3. 2nd Respondent is the CHIEF JUSTICE OF ZIMBABWE who is also the 

CHAIRPERSON OF THE 4TH RESPONDENT cited in his official 

capacity whose address for service is Judicial Services Commission 2nd Floor, 

Causeway Building Corner 3rd Street and Central Avenue, Harare. 

4. 3rd Respondent is the JUDGE PRESIDENT OF THE HIGH COURT 

cited in his official capacity whose address for service is Judicial Services 

Commission 2nd Floor, Causeway Building Corner 3rd Street and Central 

Avenue, Harare. 

5. 4th Respondent is the JUDICIAL SERVICE COMMISSION a Commission 

established in terms of the Constitution of Zimbabwe whose address for 

service is Judicial Service Commission 2nd Floor, Causeway Building Corner 

3rd Street and Central Avenue, Harare. 

6. 5th Respondent is the MINISTER OF JUSTICE LEGAL AND 

PARLIAMENTARY AFFAIRS cited in his official capacity whose address 

for service is 6th Floor Block C New Government Comlex SV Muzenda and 

Samora Machel Avenue, Harare.  



 

    NATURE OF THE APPLICATION  

7. This is an urgent chamber application for an interim interdict to 

halt the setting up of a tribunal by the 1st Respondent to investigate 

my conduct as a Judge of the High Court as purportedly 

recommended by the 4th Respondent pending the determination 

of the legality of the process followed. In summary, the application 

is based on the following grounds: 

a. The 2nd Respondent, who initiated the disciplinary 

proceedings against me, has no authority to do so. Such 

authority is vested with the Judge President the 3rd 

Respondent herein.  

b. The complaints against me were improperly and unlawfully 

presented and submitted to the 4th Respondent by unknown 

persons without following the due processes of the law. In 

particular, the Judicial Service (Code of Ethics) Regulations 

(herein after called the Regulations), which is the applicable 

law in the circumstances, was completely disregarded. A 

decision was rushed by the 4th Respondent to advise the 1st 

Respondent to set up a tribunal to investigate me without 

first setting up a disciplinary committee comprising of 3 

Judges as per the standard disciplinary procedure for the 

Judges.  



c. The alleged complaints and the subsequent investigations 

arise out of an unlawful order given to myself by the 2nd 

Respondent in the execution of my duties and in direct 

contravention of the Constitution of Zimbabwe. In addition, 

the alleged complaints amount to victimisation in that I 

refused to comply with the said unlawful order. The 

allegations are not only false and malicious but are calculated 

to compromise my independence as a Judge and give the 2nd 

Respondent unlawful power to control and direct Judges to 

act upon his instructions as it suits him.  

d. The setting up of the Tribunal in violation of the law also 

violates my right to administrative justice, equality before the 

law and right not to be treated in an unfairly discriminatory 

manner.  

8. On the return day, I seek that the Respondents’ decision to set up 

a tribunal to investigate my conduct be declared unlawful and 

unconstitutional. In addition, I shall move for an order that any 

disciplinary proceedings against a sitting Judge shall be conducted 

in accordance with the Regulations as read with the Constitution 

of Zimbabwe.  

 

     FACTUAL MATRIX  



9. On 13th October 2020, I learnt that information was circulating on 

social media and in the traditional media to the effect that I was 

set to be hauled before a Tribunal and suspended from my position 

as a judge. I attach an article from the Herald newspaper from13th 

October 2020 hereto marked Annexure “A’. 

10. Later that day, I received a letter from the 4th Respondent 

communicating to me what was already all over social media. I 

attach a copy of the letter hereto marked Annexure “B” which 

reads in part: 

“On 8th of October 2020, the Judicial Service Commission held an 

extraordinary meeting to consider complaints against you. Having 

considered complaints, the Commission resolved to advise his 

Excellency, the President, that the question of removing you from the 

office ought to be investigated by a tribunal appointed to inquire 

into the matter in terms of section 187 (3) of the Constitution.” 

 

11. I was disturbed by the letter as the 4th Respondent had 

ignored established procedure with regard to how such a Tribunal 

should be set up and violated several of my rights enshrined in the 

Constitution.  

12. Upon receiving this communication, I immediately 

instructed my erstwhile legal practitioners whom I gave full 

instructions and to advise on the best course to follow, particularly 

as I considered the 4th Respondent to have acted precipitously in 



referring the matter to 1st Respondent before complying with 

procedures provided for in the Regulations.  However, I soon 

thereafter on the 17th October, 2020, tragically lost my late 

brother’s son for whom I had been responsible and as the only one 

of my siblings in Zimbabwe, the entire funeral fell on me and I had 

to travel to Karoi where my nephew was buried and only returned 

to Harare on the 22nd October, 2020.   

 

12.1 Upon receiving the 4th Respondent’s communication, I also 

consulted the Judge President, who is the Head of the High 

Court and through whom all communications should be 

received.  The Judge President advised that I should continue 

working as usual as there was no guarantee that the 4th 

Respondent’s recommendation to 1st Respondent would be 

acted upon as had happened to other irregular 

recommendations.   

 

12.2 Upon returning from the funeral, I immediately attended on 

my erstwhile legal practitioners to sign the affidavit in 

support of the application in Case No. HC 6128/2020, 

which urgent application was filed that same evening.  

Following the change in legal practitioners, I withdrew the 

first urgent chamber application and immediately filed the 



present application seeking the interim relief against the 

establishment of a Tribunal to investigate me. 

 

13. I wish to state at the outset that I am not opposed to being 

investigated per se as I have absolutely nothing to hide. However, 

what I object to strongly is the violation of my rights and the 

ignoring of legal provisions and established procedure in the 

manner in which I am being investigated, and most disturbingly of 

all, how this investigation is being weaponised as a means of 

attacking not just my independence as a judge but the 

independence of the judiciary as a whole. 

14. In order to explain why the investigation is being conducted 

in an unlawful manner and the threat it poses to the independence 

of the judiciary, it is necessary to explain the background: 

a. I was first threatened by the 2nd Respondent that I would be 

investigated in August 2019 over my refusal to follow his 

unlawful directive to deny Prisca Mapfumira bail. 

b. In July 2019, Prisca Mupfumira was arrested for corruption 

charges and was denied bail by the Magistrate’s Court. An 

appeal was made to the High Court under case number B 

1252/19 and I happened to be the duty judge in the bail 

Court.  The appeal hearing commenced on the 2nd August, 

2019 when the State raised a preliminary objection based on 



the production of a certificate by the Prosecutor General that 

no court had jurisdiction to hear the appeal.  The defence 

argued that the Prosecutor General’s certificate was 

inconsistent with the 2013 Constitution, an argument I 

upheld and undertook to give my reasons with the main 

judgment.  The main bail matter was thereafter postponed to 

Monday, 5th August, 2020 to enable the State to call the 

investigating officer.      

c. On the Monday, the matter was argued and I reserved my 

ruling.  Upon returning to the office, I noticed a number of 

missed calls from the Judge President.  I proceeded to his 

office and he informed me that he had received information 

that someone called Belinda had approached me and offered 

me a bribe on behalf of Mrs Mupfumira, an allegation I 

denied outright as no one had approached me with a bribe 

offer and that if anyone had, that I would have caused their 

arrest.  The Judge President indicated that he had to make 

this inquiry after receiving a report and I duly left his 

chambers.  

d. On the following day, I was again called by the Judge 

President who asked me how the Mupfumira case had gone 

in court and I duly explained to him.  As we chatted, it 

became clear to me that he had been given information 

which was at variance with what had actually taken place.  He 



then advised that there were people who were not in court 

but who were misrepresenting what had happened in court.  

He undertook to tell those people to leave me to do my work 

and I duly left his office believing that I would be left alone.   

e. On the following Tuesday afternoon, the 13th August 2019, 

the Judge President once again rang me and as I was in the 

middle of writing the judgment. I asked if all was well and he 

said he could not tell me anything over the phone and 

directed that I see him in Chambers at 10.00hrs the 

following day.  As instructed, I duly attended at his 

Chambers on the following day, Wednesday 14th August 

2019.  The Judge President briefly advised that the Chief 

Justice, the 2nd Respondent herein, had advised him to tell 

me that if I granted Mupfumira bail, I would be investigated.  

I told the Judge President that the Chief Justice could go 

ahead and investigate me as I had nothing to hide.  At the 

time, I assumed that the investigation related to the alleged 

bribe by the person called Belinda.  I duly left the Judge 

President’s office.  I was extremely upset by this turn of events 

as in my experience as a prosecutor, law officer, Labour 

Court and High Court judge, I had never experienced such 

outright interference with the independence of a judicial 

officer.  That this was coming from the Chief Justice through 

my direct boss particularly perturbed me as these are the two 



people I expected to guard judicial officer’s independence 

jealously.   

f. On the evidence led and on the submissions made, I denied 

Mupfumira bail.  In all sincerity, this was a decision based on 

the merits and the evidence of the investigating officer.  From 

subsequent events, it became clear that the Chief Justice was 

unhappy at my decision on the Prosecutor General’s 

certificate as Professor Madhuku was later invited to lecture 

judges at their symposium on the validity of the certificate 

until it is set aside by the Constitutional Court.   

g. I believed that the trauma I had been caused by the 

Mupfumira case was over until in March, 2020, I received a 

query from the Chief Justice over a review I had done in 

October, 2019.  This raised a lot of questions as this in the 

normal course would not involve the Chief Justice.  After 

investigating the issue and taking advice, I decided to 

apologise as there had been no prejudice and the accused had 

finished serving his sentence.  I was surprised when the Chief 

Justice pursued the matter and told the Judge President to 

advise me that he would be taking me to the Tribunal.  This 

surprised me at many levels as my understanding is that I can 

only be taken to the Tribunal after all due legal processes, 

including an investigation by the three judge panel whose 

report would thereafter be considered by the 4th Respondent 



as to whether it warranted my removal as a judge, and only if 

so, would the matter be referred to the 1st Respondent to 

establish a Tribunal to inquire into the question of whether 

I should be removed as a judge.  As I considered the Tribunal 

to be a body for very serious infractions, I asked the Judge 

President why the Chief Justice had singled me out for this 

type of treatment, particularly even before I had given the full 

explanation of the review.   

h. Despite the threat to send me to the Tribunal even before my 

explanation had been given to the Chief Justice, I 

nevertheless gave my explanation in June, 2020.  I thought 

that this was the end of the matter as I heard nothing further 

from him until 15th September, 2020 when I received a letter 

from the 4th Respondent advising me that “the complaints 

have been placed before the Juscial Services Commission in 

terms of section 187 (3) of the Constitution of Zimbabwe.” I 

attach that letter hereto marked Annexure “C”.  

i. I learnt the 2nd Respondent had referred the matter to the 4th 

Respondent for consideration of whether it should be 

referred to the President for establishment of a Tribunal, 

without following the investigative procedures provided for 

in the Regulations.   

j. The 15th September, 2020 is significant in that this is the day 

after I had reserved my judgment in the bail appeal of 



SIKHALA v THE STATE and there can be no doubt that 

this was designed to put pressure on me as I prepared my 

judgment.  

k. The correspondence of the 15th September, 2020 included 

documents containing complaints against me from the 4th 

Respondent.  It is unclear how the 4th Respondent became 

seized with the matter before there was compliance with 

provisions of the Regulations.   It was highlighted to me that 

the complaints had been placed before the 4th Respondent in 

terms of section 187(3) of the Constitution of Zimbabwe. 

However, section 187(3) does not empower the 2nd 

Respondent to receive complaints.  

l. Nevertheless, I was asked to respond to the complaints on or 

before the 22nd September 2020.  This is despite Section 187 

(3) having no such provision.  The documents delivered to 

me are attached as Annexure “H8” Series. The documents 

make it very clear that the 2nd Respondent was the 

complainant before the 4th Respondent.  It is unclear under 

what law the 2nd Respondent could be the complainant 

before a body that he chairs and even before the procedures 

under the Regulations had been followed.  

m. The complaints were served on me at the time that I was 

seized with the bail appeal of opposition legislator Job 

Sikhala. As with the Prisca Mupfimira matter, I was simply 



the duty judge hearing bail appeals at the time the appeal 

was filed. Given the threats made against me when I 

handled the bail application of Prisca Mupfumira, I have 

reason to believe that the timing of the service of the 

complainants was calculated to intimidate me into 

abandoning my independence as a judge and to deny Mr 

Sikhala bail regardless of the merits of his case. However, I 

refused to be intimidated and I considered the bail appeal 

on the merits and, after determining that it was a 

meritorious case, I granted Mr Sikhala bail. 

n. My then legal practitioners’ responded to the complaints as 

detailed in Annexure “H8” bringing critical issues to the 

attention of the 4th Respondent. Issue was raised with the 

manner in which the complaints against myself as a sitting 

judge of the High Court had been conducted with reference 

to the Constitution of Zimbabwe and the Judicial Service 

(Code of Ethics) Regulations, 2012. My then lawyers also 

took issue with the fact that the complainant before the 4th 

Respondent was the 2nd Respondent, the Chief Justice who 

doubles as the Chairperson of the 4th Respondent. My letter 

also highlighted that in terms of the law, if the 2nd 

Respondent was the complainant against my conduct then 

the Judicial Service Code of Ethics Regulations should 

apply. I attach hereto a copy of the letter as Annexure “I9”. 



o. Despite acknowledging receipt of my letter, the 4th 

Respondent did not bother to respond to the critical issues 

raised in relation to the complaints. There is no reasonable 

explanation for the 4th Respondent’s failure to respond to my 

letter raising these critical issues, in the absence of malice.  

p. My direct supervisor, the 3rd Respondent, has not to my 

knowledge complained about my conduct as a judicial 

officer. In terms of the Regulations all complaints against 

sitting Judges of the High Court must be directed to him. 

The complaints against me were never directed to the 3rd 

Respondent, they emanated from the 2nd Respondent, who 

formally advised me of the complaints on the 15th of 

September 2020 and I do not know if as complainant he  

chaired the extra ordinary meeting on 8th October 2020 

which resulted in the complaints against me being directed 

to the 1st Respondent to consider the establishment of a 

Tribunal to investigate me.   It is necessary that I have 

access to all of these minutes as I need to know the role 

played by the 2nd Respondent when the 4th Respondent 

referred the matter to 1st Respondent without having 

complied with provisions of the Regulations.   

 

15. I aver that given the background of this matter, the 

complaints against me are tainted with malice and intention to 



victimise me for refusing to obey the 2nd Respondent’s unlawful 

order and for standing up to his attempts to undermine my 

independence as a judge and the independence of the judiciary as 

a whole. Most importantly, the glaring illegality on how the 

complaints against me were handled cannot be ignored and must 

not be allowed to stand. I am as entitled to fair administrative 

justice as is everyone else.  I therefore seek that the setting up of 

the Tribunal to investigate my conduct be stayed pending the 

determination of whether or not the conduct of the Respondents 

is lawful, constitutional, procedurally and substantively fair.  This 

is particularly so as all the information given in the Annexures is 

in fact incorrect and had the procedure provided for in the 

Regulations been followed, this would have been cleared at the 

investigation stage.  

 

 

 

 

 

THE LAW 

16. I am advised by Counsel, which advice I verily accept that in 

order to succeed in an application of this nature, Applicant must 

demonstrate the existence of the following requirements: 



a. That the Applicant has a prima facie right, which may be 

open to doubt, 

b. That the right referred to herein above is in jeopardy or there 

is reasonable apprehension of irreparable harm;  

c. There is no other remedy at law which may provide relief as 

in the one presently sought and, 

d. The balance of convenience favours the granting of the 

application. 

 

PRIMA FACIE RIGHT 

17. In terms of section 164 and 165 of the Constitution, judges 

must be independent and shall not be answerable to any person 

and shall make a judicial decision freely and without any 

interference or undue influence. I only enjoyed the protection 

afforded by the Constitution until the 2nd Respondent made 

malicious and false complaints against me to the 4th Respondent. 

The allegations are a result of the 2nd Respondent’s threats in 

August 2019 wherein he expressly said that I will be investigated if 

I grant Prisca Mupfumira bail. Now that investigations against me 

are looming and the 4th Respondent is about to set up a tribunal 

against me, it is only now that I realised that his threats in 2019 

had come to fruition and I am being investigated for discharging 

my duties in terms of the Constitution. I contend that as a Judicial 

officer I am entitled to make decisions based on my own 



independent and impartial assessment without any interference 

even from the 2nd Respondent. It is my contention that the said 

provision protects me against interreferences of any person, 

therefore the victimization that I am suffering as a result of the 2nd 

Respondent’s complaints arises from the exercise of my official 

powers as a Judge is unlawful and unconstitutional.   

18.  I also aver that I have a right to administrative justice as 

enshrined in section 68, which provides that every person has a 

right to administrative conduct that is lawful, prompt, efficient, 

reasonable, proportionate, impartial, and both substantively and 

procedurally fair. I contend that the procedure adopted by the 2nd 

and 4th Respondents to have a tribunal set to investigate me is 

fatally flawed and is in contravention of section 25(3) of the 

Judicial Service (Code of Ethics) Regulations, therefore cannot 

stand on procedural grounds.  

18.1. Firstly, in terms of section 25(3) of the Regulations all 

complaints against a Judge of the High Court shall be 

directed to the Judge President.  It is common cause that in 

my case the complaint arose from the 2nd Respondent, who 

ought to have directed it to the 3rd Respondent. A complaint 

can only be referred to the 2nd Respondent if in the opinion 

of the 3rd Respondent, the complaint has merits. I am not 

aware of any complaints which were directed to the 3rd 

Respondent who independently decided that the complaint 



has merits and therefore forwarded the same to the 2nd 

Respondent. It is on this basis that I contend that the 2nd 

Respondent violated section 25(3) (c) of the Judicial Service 

Code of Ethics and in turn infringed my right to 

administrative justice.  As matters stand, I do not know how 

2nd Respondent could have procedurally accessed a 

complaint against me without going through 3rd Respondent.  

It is my belief that the 2nd Respondent used parallel structures 

in breach of the Regulations.   

18.2. In addition, the 2nd Respondent is the complainant and a 

judge in my matter in that he is the Head of the 4th 

Respondent. It is the same 4th Respondent which passed a 

resolution to advice the 1st Respondent to set up a tribunal 

to investigate my conduct. I further contend that the conduct 

of the 2nd Respondent goes against the natural principle of 

nemo judex particularly in that no person can be a judge in 

his own case. The 2nd Respondent is the complainant in the 

allegations levied against me, at the same time, he is the same 

person who chaired the meeting of the 8th of October 2020 

where a resolution was passed by the 4th Respondent to advise 

the 1st Respondent to set up a Tribunal to investigate my 

suitability to continue holding the office of a judge.  Other 

than the 2nd Respondent’s complaints, I do not know what 

the 4th Respondent relied on in referring the matter to the 1st 



Respondent.  In the absence of a proper investigation by the 

three judge panel, 2nd Respondent could not lawfully refer 

the matter to the 4th Respondent and the 4th Respondent 

could not lawfully refer it to the 1st Respondent without a 

report of the investigation panel.  As I would have been 

entitled to participate in the investigation panel, I have been 

denied the right to have the issues raised dealt with by a panel 

that has not been coloured by 2nd Respondent’s biases and 

threats to refer me to the Tribunal. 

19. I further contend that I have a right not to be discriminated 

as provided for in terms of section 56 of the Constitution. I would 

like to refer this Court to the recent case of the former Judge of 

the Supreme Court Bere. When complaints were raised against 

him, he was subjected to disciplinary procedures laid down in the 

Judicial Services (Code of Ethics) Regulations as read together with 

the Constitution. To be precise, a 3 Judge Panel was constituted to 

look into his conduct before the matter was referred to the Judicial 

Service Commission. I contend that in terms of section 56, I am 

entitled to be given the same treatment that was given to the former 

Justice Bere. Clearly the sui generis nature of complaints levelled 

against me, wherein the complaints emanated from 2nd 

Respondent and were prematurely submitted and referred to 

Judicial Service Commission constitute unfair discrimination to 

my prejudice.  That the 2nd Respondent chairs the 4th Respondent 



and that 4th Respondent does not appear to have queried the 

procedure followed is a cause for concern.  For this reason, I aver 

that if the Tribunal is set up without complying with the prior 

requirements to set up the disciplinary committee, I would be 

irreparably prejudiced as this infringes on my right not to be 

subjected to any discrimination.  

20. I am advised by Counsel, which advice I accept, that as much 

as the requirement for an interim interdict is to establish a prima 

facie right, in cases like the present application where a clear right 

is established there is no need to establish a well-grounded 

apprehension of irreparable harm. I aver that I have demonstrated 

that I am entitled to the rights enshrined in the Constitution 

therefore clearly established my right. In the event that the rights 

herein established are to be taken as prima facie, I propose to deal 

with the fear of irreparable harm here below.  

 

 

 

 

IRREPARABLE HARM 

21. I contend that if the violation detailed above is not arrested, 

I stand to suffer irreparable harm. Additionally, the entire judicial 

system may be put into disrepute which would have catastrophic 

consequences for the rule of law in Zimbabwe. If the Respondents 



are allowed to abuse the investigative process to undermine the 

independence of the judiciary and punish judges who refuse to 

obey unlawful orders of the 2nd Respondent, then it will strike fear 

into the hearts of all other judicial officers which would likely 

result in them simply complying with unlawful orders out of fear.   

The need to have independent investigations that are not clouded 

by 2nd Respondent’s threats and biases is therefore clear, not just 

for myself, but for every judicial officer.  

22. If the Tribunal is set up, I shall be automatically suspended 

from office by operation of law despite such suspension resulting 

from a fatally flawed process. I aver that I can only be lawfully 

suspended if all procedures are complied with and observed. I 

submit that the Respondents cannot put something on nothing 

and expect it to stand. It is to this end that I submit that this 

court should come to my rescue and arrest the illegality. The 

Secretary to the 4th Respondent confirmed to the Herald 

newspaper published on the 19th of October 2020 that the 

Tribunal will be published and announced on the 19th of 

October 2020. I attach hereto a copy of the article as Annexure 

“J”. I am not aware whether such has been done, but I stand to 

be prejudiced if the tribunal is set up without following due 

processes of the law.  

 



23. In any event, the 4th Respondent is the judicial arm of the 

state, headed by the 2nd Respondent. If the same judicial organ 

tasked with safeguarding the Constitution is the same organ 

which actively participates in the violation of the same, with 

respect such will result in complete lawlessness in the country.  

 
24. Already, social media is awash with the news that a tribunal is 

about to be set to investigate into my conduct. My reputation is 

also on the line as a result of such news, hence only a lawful and 

properly constituted body can clear my name, which I know has 

no taints on it. Only a lawfully constituted body can investigate my 

conduct and in terms of the law.  The setting up of the Tribunal 

is therefore premature and if 2nd Respondent is satisfied that there 

is conduct on my part which requires investigation, this must first 

be investigated by the three judge panel.  2nd Respondent cannot 

be judge and jury in his own cause particularly after threatening to 

refer me to the Tribunal. 

 

25. I wish to clarify that I do not refuse to be investigated since I have 

nothing to hide. However I contend that any investigations against 

me must be done in terms of the law. To do otherwise, would cause 

irreparable harm. 

 
 

ABSENCE OF AN ALTERNATIVE REMEDY 



26. I have no alternative remedy in that I have tried to engage the 4th 

Respondent but to no avail. Particularly that the 4th Respondent 

has chosen to ignore my letters despite confirming receipt of the 

same.  

 

27. The harm that would befall me and the broader society cannot 

possibly be adequately remedied by a claim for damages after the 

fact. The damage to my career, to my reputation, to the integrity 

and independence of the judiciary and to the rule of law would 

have already occurred and cannot be sufficiently remedied by a 

claim for damages.   Damages, in any event, would not remove the 

stain on the judiciary as a whole as the perception will be that if 

you play ball, you will be safe when the majority of judges are 

hardworking individuals whose interest is in the dispensation of 

justice.   

 

BALANCE OF CONVENIENCE 

28. Balance of convenience favours that the present application be 

allowed in that no harm stands to be suffered by the Respondents 

if due processes are followed in the setting up of the tribunal after 

following all due legal processes and handling the complaints 

against me. In addition, the present situation to my knowledge is 

that the Tribunal has not been set up, therefore if such is stayed 

pending the determination of the legality of the Respondents’ 



conduct, no prejudice may be occasioned by the Respondents. To 

the contrary, if the applicant is refused and the tribunal is set up 

contrary to the provisions of the law, leading to my suspension and 

furthering the abuse of the investigative process and the attacks on 

the independence of the judiciary then the damage will have been 

done even if at a later date the setting up of the Tribunal is 

nullified. I therefore move for a relief in terms of the provisional 

order annexed hereto.  

 

URGENCY 

29. I am advised by Counsel, which advice I accept that, for an 

applicant to be granted urgent access to the court he or she must 

establish imminent danger to an existing right and the possibility 

of irreparable harm. I contend that I have demonstrated with 

utmost particularity how the conduct of the Respondents violates 

my rights as detailed here above. I therefore contend that both 

requirements are clearly met in this matter. The Secretary to the 

4th Respondent has pronounced to the state media that the 

Tribunal would be announced on 19 October 2020 which is 

attached as Annexure “J”.  The said date came and passed. I am 

not aware whether a Tribunal has been set up, but it remains that 

if the Respondents are not interdicted, they will proceed to set up 

the Tribunal in complete disregard of the law. The implications of 

setting up the tribunal in violation of the law is certainly to my 



prejudice and a violation of my rights as protected by the 

constitution.  

30. I contend that I have satisfied the requirements why the present 

matter should be allowed to jump the queue and be heard on an 

urgent basis. On that basis the matter is urgent and the relief 

sought cannot wait.  

30.1 I reiterate that upon receipt of the letter from 4th 

Respondent, I immediately engaged Counsel and whilst that 

engagement was ongoing, I lost a nephew, who was in effect my 

child as his father, my brother, had died when he was in Grade 7 

and I had put him through school and university.  As the only 

sibling in Zimbabwe, I was the only one available to organize the 

funeral with whatever help my 85 year old father could give.  I 

immediately returned to Harare and had the urgent application 

filed which regrettably had to be withdrawn following the 

unavailability of senior counsel I had engaged.  These are all issues 

that were beyond my control. 

31. I wish to add on that on 22 October 2020, I filed an urgent 

chamber application wherein I sought a similar relief. The said 

application was withdrawn and my then legal practitioners of 

record renounced agency. I then instructed my now legal 

practitioners who then filed the present application within 2 days 

of getting instructions.  



 

WHEREFORE, an order is sought in terms of the draft provision 

order attached hereto.  

Thus, signed and sworn to at HARARE on this the 26th day of October 
2020 

 
Signed:  

___________________________ 
ERICA NDEWERE 

 
 

Before me:  

_____________________________ 
COMMISSIONER OF OATHS 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



IN THE HIGH COURT OF ZIMBABWE    CASE NO. HC       /20  

HELD AT HARARE  

 

In the matter between:   

 

ERICA NDEWERE      Applicant  

 

and  

 

PRESIDENT OF ZIMBABWE N.O   1st Respondent  

CHIEF JUSTICE N.O     2nd Respondent  

JUDGE PRESIDENT OF THE HIGH COURT 3rd Respondent  

JUDICIAL SERVICES COMMISSION  4th Respondent 

THE MINISTER OF JUSTICE, LEGAL AND      5th Respondent  

PARLIAMENTARY AFFARS N.O  

 

 
PROVISIONAL ORDER 

 
 
TO:  THE RESPONDENTS 

TAKE NOTICE THAT on the _______ day of 

____________________2020, the Honourable Mr/Mrs/Ms Justice 

___________________ sitting at Harare issued a Provisional Order as 

shown overleaf. 



If you intend to oppose the confirmation of this Provisional Order, you 

will have to file a Notice of Opposition in Form No. 29B, together with 

one or more Opposing Affidavits, with the Registrar of the High Court 

at HARARE within ten (10) days after the date on which this Provisional 

Order and annexures were served upon you. You will also have to serve 

a copy of the Notice of Opposition and Affidavit/s on the Applicant at 

the address for service specified in the Application. 

If you do not file an Opposing Affidavit within the period specified 

above, this matter will be set down for Hearing in the High Court at 

HARARE without further notice to you and will be dealt with as an 

unopposed Application for confirmation of the Provisional Order. 

If you wish to have the Provisional Order changed or set aside sooner 

than the Rules of Court normally allow and can show good cause for 

this, you should approach the Applicant/Applicants' legal practitioner 

to agree, in consultation with the Registrar, on a suitable Hearing date. 

If this cannot be agreed or there is great urgency, you may make a 

Chamber Application, on notice to the Applicants, for directions from 

a Judge as to when the matter can be argued. 

 

       

BY THE JUDGE 

 

      

THE REGISTRAR 



________________________________________________________ 

INTERIM RELIEF GRANTED 

________________________________________________________ 

IT IS ORDERED THAT: 

1. Pending the final determination of the legality of 4th Respondent’s 

decision to advise the 1st Respondent to establish a tribunal in the 

absence of due process, the 1st Respondent be is hereby interdicted 

from setting up a tribunal to investigate the question of removing 

the applicant from office in terms of section 187 (3) of the 

Constitution. 

2. In the event that a Tribunal referred to hereabove is already set up 

by the 1st Respondent to investigate the Applicant’s conduct, then 

the Tribunal’s proceedings be stayed until the determination of the 

legality of the 4th Respondent’s decision to advise the 1st 

Respondent to establish a tribunal.  

________________________________________________________ 

TERMS OF THE FINAL ORDER SOUGHT 

________________________________________________________ 

That the 1st, 2nd, 3rd, 4th, and 5th Respondents show cause to this 

Honourable Court why a final order should not be granted in the 

following terms: 

1. The 4th Respondent’s decision advise to the 1st Respondent 

to set up a tribunal to inquire into the question of whether 



the Applicant should be removed as a judge be and is hereby 

declared unlawful and set aside. 

2. It is hereby decalred that any disciplinary action against the 

Applicant must be done in compliance with Statutory 

Instrument 107 of the 2012 being the Judicial Services (Code 

of Ethics) Regulations, 2012 as read with the Constitution of 

Zimbabwe.  

 

SERVICE OF THE PROVISIONAL ORDER 

 

The service of the Provisional Order with the supporting urgent chamber 

application and annexures shall be affected on the Respondents by the 

Applicant as follows: 

By Hand 

 

___________________    ___________________ 

BY THE JUDGE     BY THE REGISTRAR 

 

 
 


