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Per Mbutfo D. Mamba J:

INTRODUCTION

[1] This is an appeal by SADC against the judgment in Application No.2 of 2019, 

handed down by the SADCAT First Instance Panel, sitting in Gaborone on 07 

October 2020. The Notice of Appeal was filed on 12 November 2020 whilst 

the Notice of Opposition thereto by the respondent was filed on 25 November 

2020. Thereafter Heads of Argument were filed by both sides and the matter 

was heard and submissions presented before us on 04 March 2021, on which 

date judgement was reserved.

FACTS AND PROCEDURAL ISSUES

[2] The relevant facts in this case are largely or substantially common cause. The 

legal effect, consequences, repercussions, or results of these facts insofar as 

they relate to the legal rights and or obligations of the parties herein are, 

however, substantially contested and they form the core of this dispute. The 

facts are as follows:

2.1 By letter dated 19 September 2008, the respondent was duly 

appointed as the first Registrar of the then SADC Tribunal. He 

was appointed on a fixed term contract with effect from the 01 

day of December 2008. The contract was to endue for a period 

of 4 years and was accordingly due to come to an end on 30 

November 2012. The letter of appointment stipulated that the 

respondent’s terms and conditions of employment would be 
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regulated by the contents of the said letter together with the 

SADC Rules and Procedures Handbook: (It is common cause, 

however, that the Handbook referred to here is the SADC 

Administrations Rules and Procedures).

2.2 One of the terms and conditions of his employment, was that the 

respondent had an option to apply for a renewal of this initial 

contract, by giving at least 3 months’ notice of such intent to the 

appellant, before the lapse of the said contract.

2.3 In or about August 2010 and May 2011, the appellant resolved to 

indefinitely suspend the operations of the Tribunal, but retained 

all its staff members including the respondent. The summit 

decided not to renew the tenure of office of the Judges of the 

Tribunal. This was resolved in a meeting held on 16-19 

September 2013.

2.4 On 02 April 2012, the respondent submitted his letter of 

application for the renewal of his contract to the then Executive 

Secretary of the appellant.

2.5 In a meeting held in Maputo (Mozambique) on 15 and 16 August 

2012, the Council of Ministers of the appellant resolved or took a 

decision to extend the contracts of the employees of the 

Tribunal. This extension was specifically stated to last pending 

or until the completion of the review on the operations of the 

Tribunal. The Director of Human Resources, Russel Mufaya, 

informed the respondent that this decision of the Council of 

3
SADC v Mankhambira Charles Mkandawire



Ministers would be implemented by the appellant’s secretariat in 

Gaborone.

2.6 By letter dated 21 January 2013, the respondent was duly 

informed by the then Executive Secretary of the appellant that 

his contract of employment had been renewed for a further 

period of four years with effect from the 01 December 2012. It 

was to come to an end on 30 November 2016. The Executive 

Secretary stated that he was acting as he did “in line with 

Council decision of August 2012”. Following the renewal of his 

contract, the respondent continued executing his duties as 

Registrar of the Tribunal without any demur by the appellant.

2.7 After noting that the review of the status of the Tribunal was not 

coming to a close, the Council of Ministers authorised a dialogue 

between the Tribunal’s staff and its secretariat aimed at looking 

at, amongst other things, the most cost effective way of dealing 

with the employment of the Tribunal staff, including the 

respondent. This decision was taken in Malawi in August 2013. 

At the conclusion of this process some staff members were 

redeployed within the SADC Secretariat. No post or position; 

appropriate or commensurate with the respondent’s status as 

Registrar was offered to him. He then sought to be paid or 

compensated for the remainder of his contract.
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2.8 On 28 March 2014 the respondent received a letter from the 

SADC Deputy Executive Secretary (Finance and Administration) 

of the appellant informing him that in a meeting held in Malawi on 

10-11 March 2014, the Council of Ministers had “decided that 

your contract should be considered as having been extended 

until the completion of the review of the role of the SADC 

Tribunal which is expected to take place in August 2014”. The 

respondent insisted that his contract of employment had been 

renewed up to 30 November 2016.

2.9 Again, by letter dated 26 August 2014, the SADC Deputy 

Executive Secretary (Finance and Administration) informed the 

respondent that his employment would be coming to an end on 

31 August 2014.

2.10 Following the said termination of his contract as stated in the 

preceding paragraph, the respondent successfully sued the 

appellant for compensation for the remainder of his renewed 

term of contract. He stated that his contract had been lawfully 

renewed and unlawfully cut short or terminated by the appellant. 

The issue of legitimate expectation was only mentioned by the 

respondent in evidence when he stated that the renewal of his 

contract had fulfilled his legitimate expectation.
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2.11 The substance of the appellant’s defence was that the contract 

could not have been lawfully renewed by the SADC Executive 

Secretary simply because the Council of Ministers had resolved 

that it should be extended pending the outcome of the review of 

the role of the Tribunal of which he was the Registrar. That is the 

case that was pleaded by the parties.

FINDINGS OF THE TRIBUNAL AT FIRST INSTANCE

2.12 The Tribunal held that in the particular circumstances of this 

case;

(a) the words extend / extension and renew / renewal could be used

interchangeably and;

(b) the respondent’s contract had been lawfully renewed by the 

Executive Secretary in 2013 and the termination thereof by the 

incumbent Executive Secretary in 2014 was unlawful.

2.13 Further, the Tribunal held that by refusing to accept 

redeployment, the respondent had not rendered himself 

redundant inasmuch as there was no suitable post offered to him 

that was commensurate with his job as the Registrar of the 

erstwhile Tribunal. Consequently, he was entitled to 

compensation for the remainder of the period of his contract; that 

is from 01 September 2014 to 30 November 2016. It is this 

decision that is the subject of this appeal by the appellant.
6
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GROUNDS OF APPEAL

[3] The grounds of appeal are in the following terms, namely: The Honourable 

Tribunal.

“5. --- Ought to have found that the terms of renewal and extension differed in 

meaning, and, thus, in application.

6. — Ought to have found that the employment contract could not have been 

renewed contrary to a standing Council decision, which unambiguously 

directed that the respondent’s contract be extended.

7. — Ought to have found that it is impermissible for the Executive Secretary 

to put his own interpretation on a Council decision.

8. In the event that the Honourable Appeals Tribunal finds that the contract 

was indeed lawfully renewed, [the Tribunal a quo] erred by not finding that the 

respondent had been offered alternative employment [which he declined and 

thus rendered himself redundant],

9. In the event that the Honourable appellate Tribunal finds that the contract 

was indeed lawfully renewed the Honourable Tribunal a quo erred, in fact and 

in law, by finding that the respondent was entitled to be paid the sum 

equivalent to the balance of the renewed contract, less what he earned during 

his service to the Malawi Judicial Service, whereas the Honourable Tribunal a 

quo ought to have held that the respondent was entitled to three (3) months’ 

notice, which notice had already been provided to him, and therefore, the 

respondent was not entitled to any damages as claimed”.
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The respondent filed his notice of opposition to the appeal; without stating the 

grounds for such opposition. These grounds are, however, stated in the 

heads of argument that were filed on 24 February, 2021. The appellant’s 

heads are dated 12 February, 2021.

ASSESSMENT OF THE APPEAL

[5] In determining or assessing whether there is a difference in meaning between 

renewal and extension, the Honourable Tribunal a quo stated as follows:

“[46], Counsel for the respondent argued that this renewal was 

inconsistent with the Council Decision of August 2012. To my 

mind the fallacy of this argument is laid bare by the decision 

which in my view has been completely misunderstood. The 

decision was worded as follows:

“Council approved the recommendation by the Ministers 

of Justice/Attorneys-General for the extension of the staff 

members of the Tribunal pending the completion of the 

review of the role of the SADC Tribunal”. (See P85 of the 

bundle).

[47] Respondent’s counsel sought to create some legal mileage by 

arguing that the contract could only have been extended and not 

renewed. To me that is clearly a distinction without a difference. 

I get the impression that if the word “extension” had been used 
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instead of the word “renewal” in the applicant’s contract, counsel 

for the respondent would never have taken issue with it.

[48] What respondent’s counsel missed is that what the applicant 

applied for was for the renewal of his contract. This is what his 

contract of employment reads to in terms of the handbook. The 

specific Rule in the handbook makes specific reference to 

renewal and not extension. But even then, I am more inclined to 

accept the argument as put forward by the applicant and 

reinforced by his counsel that, within the context of the issue at 

stake, the term renewal and extension are synonymous. As 

noted by applicant’s counsel, the Merrian Webster’s Dictionary of 

Law defines the word renew as, inter alia, “to grant or obtain 

again as an extension.

[49] Macmillan’s English Dictionary for Advanced Learners defines 

renew inter alia as “to arrange for something to continue for a 

long period of time”.

[50] The same dictionary defines the word extend, among others, as 

“to continue in... Space and time, or to continue for a particular 

period of time”.
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[51] It is clear from these definitions that the words extension and

renewal are capable of being synonymously or interchangeably 

used.

[52] What is of significance in this case is that there was no fixed time 

for the review of Tribunal as confirmed by Mr. Tonde and the 

applicant, the review period could have been for a week, a whole 

month or several months. I did not understand respondent's 

counsel to be arguing that the Secretariat was expected to renew 

or extend the applicant’s employment for an unspecified period 

of time. The Secretariat, after consultations (as its letter 

suggests) felt it prudent to renew the contract for the next four 

years. If the respondent wanted to adequately protect its back in 

2012, it could have specified the period of extension of the staff 

contracts. Council’s decision lacked precision hence the 

Secretariat sought guidance from the handbook. In my view, 

their interpretation cannot be faulted if regard is had to the 

working of the much talked about Council’s decision of 2012.

[53] When it comes to interpreting any instruments there is no magic 

about it. In Coopers and Lybrand & Others v Bryant 1995(3) SA 

761 (A) at 767D-F the Court held among others as follows:

“...According to the golden rule of interpretation, the 

language in the document is to be given its grammatical 

and ordinary meaning, unless this would result in 
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[6]

some absurdity, or some repugnancy or inconsistency 

with the next of the instrument”.

[54] In the case of Grey vs Pearson (1857) 10 ER 1216 at 1234, Lord 

Wensleydale observed that words must be taken in their context 

and given their grammatical and ordinary sense,

“unless that would lead to some absurdity, or some 

repugnance or inconsistency with the rest of the 

instrument, in which case the grammatical and ordinary 

sense of the words may be modified so as to avoid that 

absurdity and inconsistency, but no further.”

[55] I did not find any absurdity in the interpretation given to the 

Council decision of 2012 by the then Executive Secretary, Dr. 

Tomaz Augusto Salomao and his team.”

The context and surrounding circumstances in each case are crucial aids or 

components in the interpretation of any legal instrument or document. In

Iveanah Johnston v Marlin Christopher Johnston and Another (1766/2014) 

[2020] SZHC 213 (21 October 2020) the Court stated as follows:

“[19] In Swaziland Government v Lucky Mhlanga & 2 Others 

(432/2017) [2018] SZHC 176 (01 August 2018) the Court had 

this to say on the interpretation of documents; namely:
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‘In Brutus v Cozens [1972] 2 ALL ER at 1299 Lord Reid stated 

that the meaning of ordinary words is a question of fact, whilst 

the meaning to be attributed to enacted words in a statue is a 

question of law, as it is a matter of statutory interpretation. The 

primary rule of statutory interpretation or construction is that 

words must be given their ordinary, natural, primary grammatical 

meaning unless this makes no meaning at all or results in some 

absurdity or anomaly or injustice. The meaning must, however, 

be in relation to a particular factual setting; not in vacuum. In 

Cool Ideas 1186 CC v Hubbard and Another 2014 (4) SA 474 

(CC) at para 28 the Court stated as follows:

‘A fundamental tenet of statutory interpretation is that the 

words in a statue must be given their ordinary 

grammatical meaning unless to do so would result in an 

absurdity.’

See also Coopers and Lybrandt and Others v Bryrant 1995 (3) SA 

761 (A).

[20] More importantly, in Visagie and Associates CC and Another v 

Small Enterprise Finance Agency LTD (262/2018) [2019] ZASCA 

32 (28 March 2019) the Court stated as follows:

[14] As the appeal revolves around the interpretation of a 

Court order- the settlement agreement and its relevant 

clauses - we must apply the approach to interpretation of 

contract and legislation, outlined in Natal Joint Pension
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Funds v Endumeni Municipality and Norvatis v Maphil 

2012 (4) SA 593 (SCA).

[15] As stated, in respect of the central issue, regard must be 

had to the express terms of the settlement agreement, the 

surrounding circumstance at the time of the conclusion of 

the settlement agreement and the conduct of the parties 

post the conclusion of the settlement agreement.”

[7] In the instant case, the Learned Judge a quo was alive to the fact that Council 

had decided to renew or extend the relevant contracts for an unspecified time 

whilst the respondent had applied for a renewal for a full term of four years and 

this is what the respondent was granted by the Executive Secretary. I do not 

think that any useful purpose would be served by a further analysis of the 

meaning or meanings of the two words under consideration herein. Suffice to 

say that the duration of the contract awarded to the respondent was, strictly 

speaking, not entirely that which was authorised by the Council of Ministers in its 

August 2012 Maputo Conference. (Vide also BSG, LLCV Check Velocity, 

INC., 2012 Tenn-Lexis 822, 8-9 (Tenn. Nov.20, 2021).

[8] It must be observed from the outset that the decision of the Council of Ministers 

set out in paragraph 2.5 above was very specific inasmuch as it only authorised 

an extension of the contracts of the relevant employees pending finalisation of 

the review that was to look into the status and operations of the suspended 

Tribunal. It did not authorise the renewal of the contract of employment of the 
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respondent. It is common cause, that this decision by Council had to be 

implemented by the Executive Secretary of the appellant (Re: Article 13 of the 

SADC Treaty and the firm assurances given to the respondent by Mr. Russel 

Mufaya in Maputo in August 2012).

[9] In his letter dated 21 January, 2013, the Executive Secretary unambiguously 

informed the respondent that ‘in line with the Council decision of August 2012, 

management has accepted your request and approved renewal of your contract 

as Registrar of SADC Tribunal for another period of four (4) years, effective from 

01 December 2012 to 30 November 2016’. On the face of it, this is clearly not an 

extension pending the review in question. It is a renewal of the contract for a 

period of four years; with effect from 01 December 2012. On this score or basis, 

it may, prima facie appear to be contrary to the Maputo 2012 resolution by 

Council. But, that is not the end of the matter. The question that immediately 

arises from this is: Assuming that the Executive Secretary or management was 

wrong in granting the said renewal (contrary to Council’s decision) what are the 

legal consequences of this decision especially regarding the rights or obligations 

of third parties such as the respondent. He was, after all, a mere employee of 

SADC. Counsel for the appellant agreed during submission that this was 

perhaps the decisive question in this appeal.

[10] In answering the above question, this Tribunal must also take into consideration 

all the relevant and surrounding facts and action by the appellant after the letter 

of 21 January 2013 as to how it treated or interacted with the respondent or 

conducted its business with the respondent.
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[11] In the statement of defence, the appellant stated that the respondent’s contract 

was ‘purportedly’ or ‘unlawfully’ renewed by the Executive Secretary, contrary to 

the decision of Council. In effect, the appellant pleaded that the Executive 

Secretary had no mandate or authority - actual or otherwise, to renew the 

contract on behalf of the appellant. There was of course, no reply filed by the 

respondent on this point, but Counsel for the respondent submitted before us that 

he had raised and argued that the appellant was estopped from raising this 

defence of want of authority by the Executive Secretary. (Heads of argument are, 

it is trite law, not pleadings). It is perhaps to be regretted that notwithstanding the 

appellant’s denial of authority, the argument before the Tribunal a quo became 

centred around whether or not an extension was the same thing as a renewal. 

The judgment travelled this path as well.

APPLICABLE LAW AND LEGAL PRINCIPLES

[12] Article IV of the Statute of SADCAT provides that this tribunal ‘—shall apply the 

internal rules and regulations of SADC Secretariat or SADC Institution, internal 

policies on human resources and generally recognised principles of International 

administrative law’. (Re: Obdeijn v Secretary General of United Nations, 

UNDT/2011/032 at para 31).

[13] As a general rule, Council’s decisions are implemented and enforced by the 

Executive Secretary and may not be varied, altered or amended by anyone 

except Council itself (Re: Timothy v Secretary General of United Nations, 

UNDT/2017/080). However, both at international and domestic law this general 
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rule is subject to the legal exception and widely accepted principle of law of 

ratification and ostensible authority referred to hereunder. Indeed, it would be 

unjust and illogical to hold that innocent third parties who have honestly 

contracted with the appellant would have no recourse at law against the appellant 

on the simple suggestion that the Executive Secretary had misread or 

misinterpreted a decision of Council. Where it is determined, internally, that the 

Executive Secretary has erred in his action in this regard, that would be an 

internal matter between the Executive Secretary and his principal.

[14] Ratification in this instance means nothing more than approval and may be 

expressed or implied; that is, by conduct. It is not the same as the doctrine of 

ratification or acceptance that is applicable to treaty-making in international law.

[15] As a corporate entity, the appellant can only act or conduct its business affairs 

through its employees or officers. Article 14 (1) and (2) of the Consolidated 

Treaty of the Southern African Development Community, provides that ‘—the 

Secretariat shall be the principal executive institution of SADC and shall be 

headed by the Executive Secretary who shall be assisted by one or more Deputy 

Executive Secretaries, as the summit may decide from time to time.’ The powers 

and duties of the Executive Secretary are quite wide and are stipulated in article 

15 of the said Treaty. Article 15(1) (b) mandates or empowers the Executive 

Secretary, ‘pursuant to the direction of Council, summit or on his or her own 

initiative, undertaking measures aimed at promoting the objectives of SADC and 

enhancing its performance’. The Executive Secretary is also responsible for the 

“appointment of the staff of the secretariat, in accordance with procedures, and 
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under Terms and Conditions of Service determined by the Council”. (The 

respondent was, however, not a member of staff of the secretariat).

[16] In Freemen and Lockyer v Buckhurst Park Properties (Mangal) Ltd [1964] 1

All E.R. 630, Diplock LJ defined ostensible or apparent authority as follows:

‘a legal relationship between the principal and the contractor created by 

a representation, made by the principal to the contractor, intended to be 

and in fact acted on by the contractor, that the agent has authority to 

enter on behalf of the principal into a contract of a kind within the scope 

of the apparent authority. — The representation, when acted on by the 

contractor entering into a contract with the agent, operates as an 

estoppel’.

Apparent authority is thus, the authority of the agent as exhibited by his principal to 

other persons or third parties. (Re: Makate v Vodacom (Pty) Ltd [2016] ZACC 13).

[17] The Courts have consistently stated, however, that ‘an intention to mislead is not 

a requirement of estoppel, where such an intention is lacking and a course of 

conduct is relied on as constituting a representation, the conduct must be of such 

kind as could reasonably have been expected by the person responsible for it, to 

mislead’. (Re: NBS Bank Ltd v Cape Produce Co. (Pty) Ltd 2002 (1) SA 396 

at para 25).

[18] In considering an agent’s authority, where apparent (ostensible) authority is relied 

upon, the Court will not infer such authority where the third party had been ‘put 

upon inquiry’. In the instant case, it has been argued by the appellant that the 
17
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respondent cannot rely on ostensible authority because he was aware of the 

decision of the Council to extend the relevant contracts pending the finalisation of 

the review that was under way regarding the employment of the staff of the 

Tribunal.

[19] It is common cause that the respondent was aware of this decision. However, 

the decision by the Executive Secretary to grant him a renewal of the contract 

was made long after the decision of Council; six months to be precise. The 

respondent was, or any other reasonable man in his position, would have been, 

perfectly justified in believing that the Council had accordingly reconsidered its 

decision, pursuant to his protests to Mr. Mufaya, and had instructed the 

Executive Secretary accordingly. He had, therefore not been ‘put upon inquiry’.

[20] In the instant case,

20.1 The Executive Secretary was the principal officer and agent of 

the appellant.

20.2 The Executive Secretary had the power to conclude employment 

contracts for and on behalf of the appellant;

20.3 The appellant held out the Executive Secretary to the whole 

world as its agent in contracting with third parties;

20.4 The respondent was made, by the appellant, to believe that the 

Executive Secretary had the requisite authority to offer him the 

renewal of the contract;

20.5 The respondent honestly acted upon the said representations;
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20.6 After the renewal of the contract, the appellant continued dealing 

with the respondent on the strength of the renewed contract 

without any protest or demur. The Council only decided in 

March 2014, more than twelve (12) months into the contract, that 

the contract should be considered as having been extended 

until the completion of the review of the role of the SADC 

Tribunal—.’ The language employed in this letter is telling. It 

suggests that the contract had not been extended but that it 

should be considered or deemed to have been so extended. 

Clearly that suggests a new stance or position. That was 

tantamount to a unilateral imposition of a new contract or terms 

of contract. In effect, Council said: ‘we accept that your contract 

was renewed for four (4) years, but we shall not honour it but 

rather we shall treat or view it as having been extended for the 

duration of the relevant review.’ That is a clear and unmitigated 

breach of contract and is impermissible and unlawful.

CONCLUSION

[21] From the foregoing, I have no hesitation whatsoever that whilst the appellant 

may not have given actual authority to the Executive Secretary to renew the 

respondent’s contract, the Executive Secretary had apparent authority to do so. 

His actions were also subsequently ratified by the appellant in its dealings with 

him. Ratification operates with retrospective effect. For these reasons, the 

appellant is estopped from pleading that the Executive Secretary had no
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mandate or authority to renew the respondent’s contract of employment. This 

ground of appeal falls to be dismissed and is hereby so dismissed.

[22] On the question of whether the respondent rendered himself redundant by 

declining to be redeployed to the secretariat, I intend no disrespect to Counsel if 

I do not spend as much time and space to this point as he did. The short 

answer to this point or ground of appeal is that there was no post that was ever 

offered to the respondent at the secretariat. Therefore, there was nothing for 

him to decline. His redeployment there was only mooted during the 

negotiations. Perforce, this point must fail and is hereby dismissed.

[23] The last ground of appeal relating to the question of the quantum of the award 

was not pursued in this appeal and is therefore dismissed. In any event, the 

notice of termination or cancellation of the contract would need to have been 

founded on just cause. No such cause was proffered in the papers herein.

[24] Accordingly I make the order that the appeal is dismissed with costs.

Per Fulgency M. Chisanga J:

INTRODUCTION

1. This appeal is against the decision of the Southern AfricanAdministrative 

Tribunal (SADCAT) of first instance, delivered on the 07 October 2020 against the 

Southern African Development Community (SADC), in favour of Mankhambira 

Charles Mkandawire. SADC was by that judgment ordered to pay Mr. Mkandawire 
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the sum of US$380,184.71 less his cumulative earnings in Malawi from the time of 

the termination of his contract by SADC up to 30 November 2O16.The earnings were 

to bear interest at 10% from 30 November 2016 until full liquidation of the earnings.

BACKGROUND

2. The SADC TRIBUNAL was created by Article 9 of the TREATY of SADC. Its 

mandate was prescribed by Article 16 of the Treaty. The Tribunal was composed of 

members who were judges, and was supported by local and regional staff of various 

designations. The respondent (Mr. Mkandawire) was appointed as Registrar of the 

SADC TRIBUNAL for a period of four years with effect from 01 December 2008. The 

letter of appointment, together with the SADC Rules and Procedures Handbook, 

constituted the contract of employment.

3. It is noteworthy that the letter of appointment was written by the President of the 

Tribunal, Hon. Justice Dr. L A. Mondloane.

4. The applicable rules obligated Mr. Mkandawire to signify his desire to renew the 

contract for another four-year term, six months before expiry of his first contract. By 

this timeline, the SUMMIT of SADC had, at meetings held in August 2010 and May 

2011, resolved that the SADC Tribunal would no longer receive and hear cases. It is 

noteworthy that the fate of the Tribunal’s staff was not then addressed.

5. Due to the vacancy in the position of the President of the Tribunal, Mr.
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Mkandawire wrote to the Executive Secretary of the SADC Secretariat on 02 April 

2012, signifying his interest in having his contract renewed.

6. Before the end of Mr. Mkandawire’s contact, a decision was taken by the 

Council of Ministers at Maputo in August 2012, that the employment contracts of the 

Registrar (Mr. Mkandawire), the Librarian and the Finance and Administration Officer 

which were to expire in September and November, 2012 respectively be renewed 

pending the review of the Protocol on the SADC Tribunal. This decision was made in 

the wake of a Resolution by the Summit, at the same meeting, that a new Protocol on 

the SADC Tribunal be negotiated by the SADC Member States.

7. Mr. Mkandawire made a follow-up on his application and was verbally assured 

that his application was being considered. Written communication of the renewal was 

made by letter dated 21 January 2013, by the Executive Secretary, as follows:

“Reference is made to your letter of 2nd April 2012 in which you 

requested to be considered for renewal of your contract.

I am pleased to inform you that in line with the Council Decision of 

August 2012 management has accepted your request and approved 

renewal of your contract as Registrar of SADC Tribunal for another 

period of four (4) years, effective from 1st December 2012 to 30th 

November 2016.

Please note that in accordance with the Council Decision of February 

2005 on term limit, this is your last contract....... ”

8. In the meantime, the fate of the Tribunal support staff was being actively 

considered. At a meeting held in Maputo in March 2013, the Council directed the
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Secretariat to consider options concerning the status of the support staff, and to 

recommend the best course of action for each member of staff. The Secretariat 

undertook this exercise, and made recommendations accordingly. These were 

considered at a meeting held in Malawi in August 2013 by the Council. However, the 

Council observed that the concerned members of staff had not been consulted. This 

oversight prompted a directive that negotiations be undertaken with the SADC 

Tribunal Staff. This was intended to minimize financial and political risks. A report of 

the negotiations was to be rendered at the meeting that was to be held by the Council 

in February 2014.

9. At that meeting, the Council made a decision to the effect that the employment 

contracts for the Registrar, Librarian and Finance and administration Officer should 

be considered as having been extended until completion of the review of the SADC 

Tribunal which was expected to take place in August 2014.

10. Furthermore, the Council mandated the Committee of Ministers of 

Justice/Attorneys General to investigate how contracts for the Registrar, Librarian 

and Finance and Administration Officer were renewed in contravention of the Council 

Decision of August 2012 and make recommendations. A report on the matter was to 

be submitted.

11. The Secretariat and the SADC Tribunal Staff members held discussions from 

16 to 18 September 2013, in compliance with the August 2013 decision of the 

Council. Mr. Mkandwire was offered redeployment. He would be relocated to the 

Secretariat and placed in the Legal Department or Unit.

23
SADC v Mankhambira Charles Mkandawire



12. Mr. Mkandawire rejected the offer. The reason for this stance was that there 

were no similar job profile and function at the Secretariat. His view was that for 

redeployment to be reasonable and fair to an employee, the job satisfaction and 

compatibility had to be considered. He submitted a comprehensive write-up to the 

Secretariat justifying his reasons for not opting for redeployment.

13. He was then offered compensation, being remuneration for the remainder of 

the contract. Both parties agreed that the offer of compensation for the remainder of 

the contract was the proposal the Secretariat would make to the Council.

14. On 28 March 2014, Mr. Mkandawire was notified in writing that Council had, at 

a meeting held on 10 - 14 March 2014, decided that his contract should be 

considered as having been extended until the completion of the review of the role of 

the SADC Tribunal which was expected to take place in August 2014.

15. By response dated 31 March 2014, Mr. Mkandawire pointed out that Rule 

14.2.3 of the SADC Administration Rules and Procedures provided that the letter of 

appointment, the SADC Administration Rules and Procedures handbook and the 

Rules that may be prescribed by the Head of Institution formed the contract of 

employment. He thus enquired as to which Rule in the said handbook was invoked to 

extend his contract. He expressed the view that the Council had made a detrimental 

decision without hearing his side.

16. What followed was a reminder, from the Executive Secretary, by letter dated 

April 03, 2014 that in accordance with Article 11 (2) (i) of the SADC Treaty, the 
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Council of Ministers had a mandate to determine the Terms and Conditions of 

Service of the staff of the Institutions of SADC from time to time as, and when need 

arose. Furthermore, that matters relating to SADC Tribunal staff had been discussed 

extensively by the Council of Ministers, and the respondent had been in attendance 

in these discussions as Registrar of the SADC Tribunal.

17. By letter dated 26 August 2014 Mr. Mkandawire was informed that as per the 

SADC Council Decision of August 2014, his contract of employment as Registrar of 

SADC Tribunal would end on 31 August 2014. He was advised to liaise with SADC 

Human Resources and Administration - Budget and Finance Directorate to process 

his repatriation and terminal benefits.

APPLICATION BEFORE THE TRIBUNAL - FIRST INSTANCE

18. Aggrieved by this turn of events, Mr. Mkandawire sought redress from

the Southern African Development Community Administrative Tribunal of first 

instance. His grievance was that the purported extension of his employment contract 

was wrong and unlawful, because there was no need to extend the contract which 

was to expire on 30 November 2016, and not on 31 August 2014. Consequently, the 

termination of the contract before the expiry date was a breach of contract and 

unlawful. He was as a result entitled to be paid for the remainder of the contract

19. It was Mr. Mkandawire’s contention that other staff were paid severance 

packages up to the expiry of their contracts as provided for in the SADC Recruitment, 

Selection and Appointment Policy. In refusing to pay him a Severance Package for 
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the balance of his contract, SADC acted in breach of its policies and mediation and 

the contract. He thus claimed US$380,184 as the balance of the severance package.

SADC’S RESPONSE TO THE CLAIM

20. In its response to the claim asserted that in August 2012, the Council of 

Ministers, statutorily seized with the mandate of determining Mr. Mkandawire’s terms 

and conditions of employment issued a Decision that his contract, and those similarly 

circumstanced to him, would mot be renewed for a further term as purportedly done, 

but would rather be extended pending a review of the role of the SADC Tribunal. Mr. 

Mkandawire being present at the meeting as Registrar of Tribunal was aware of this 

decision. He was as a result fully appreciative that any attempt or action in seeking 

renewal of the contract would be ultra vires a Council Decision.

21. Whilst conceding that negotiations between the parties took place, SADC 

stated that Mr. Mkandawire refused to be redeployed. It was further averred that what 

was agreed was that management would make a recommendation that Mr. 

Mkandawire be compensated as stated. However, it was quickly pointed out that this 

did not by any means amount to a final and binding agreement between the parties.

22. According to SADC, Mr. Mkandawire rendered himself redundant by rejecting 

redeployment.

ISSUES ARISING FOR DETERMINATION BEORE THE TRIBUNAL A 

QUO
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23. The issues arising for determination were stated to be:

i. Whether or not Mr. Mkandawire’s contract was lawfully renewed 

for a further period of four years which was to lapse on 30th 

November 2016

ii. Whether or not he rendered himself redundant by refusing to take 

alternative employment with SADC.

iii. Whether or not the August 2012 SADC Council decision was 

binding and therefore appropriately applied in relation to the 

renewal of Mr. Mkandawire’s contract of employment.

iv. Whether or not he was entitled to the relief sought.

FINDINGS OF THE FIRST INSTANCE TRIBUNAL

24. The first instance Tribunal found that the words ‘extension’ and ‘renewal’ were 

synonymous. This finding was assisted by dictionary definitions of both words. The 

Tribunal was of the view that had the respondent wished to cover itself, it would have 

specified the period of extension of the staff contracts. It observed that the Council’s 

decision lacked precision, and this prompted the Secretariat to seek guidance from 

the handbook. It was the Tribunal’s opinion that the Secretariat’s interpretation could 

not be faulted in light of the wording of the Council’s decision of 2012, and that once 

the contract was confirmed by the then Executive Secretary, a binding contract was 

cemented between the parties.

25. The Tribunal regarded the letter of 03 April 2014 as an attempt to resile from a 

contractual agreement between the parties and expressed the view that there was no 
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room for such changes to be unilaterally done or in complete violation of the Rules of 

engagement as was done.

26. Was the Tribunal's view that the mediation exercise was meant to be binding 

on those that participated in it? The applicant opted for compensation, which was put 

on the table. He could not therefore be said to have rendered himself redundant.

27. SADC was in disagreement with this decision and now assails it on three 

grounds, and two alternative ones.

GROUNDS OF APPEAL

28. The Honourable Tribunal a quo, erred in fact and in law by holding that the 

term ‘extension’ and renewal could be used interchangeably and synonymously in 

determining the duration of the respondent’s employment contract (paragraph 47 and 

48) whereas the Honourable Tribunal a quo, ought to have found that the terms 

‘renewal’ and ‘extension’ differed in meaning and thus, in application.

29. The Honourable Tribunal a quo, erred in fact and in law by holding that the 

employment contract had been lawfully renewed for a further term of four years, 

whereas the Honourable Tribunal a quo, ought to have found that the employment 

contract could not have been renewed contrary to a standing Council Decision, which 

unambiguously directed that the respondent’s contracts be extended.
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30. The Honourable Trbunal a quo, erred in fact and in law, by finding that the 

Executive Secretary could put his own interpretation on Council Decisions whereas 

the Honourable Tribunal ought to have found that it is impermissible for the Executive 

Secretary to put his own interpretation on a Council Decision.

31. In the event that the Honourable Appeal Tribunal finds that the contract was 

indeed lawfully renewed, the Appellant contends that the Honourable Tribunal a quo 

erred, in law and in fact by not finding that the Respondent had been offered 

alternative employment and that the respondent had rendered himself redundant, as 

the respondent offered a position at the Appellant’s Secretariat in Gaborone 

Botswana and he nonetheless declined the same.

32. In the event that the Honourable Tribunal finds that the contract was indeed 

lawfully renewed, then Appellant contends that the Honourable Tribunal a quo erred, 

in fact and in law, by finding that the respondent was entitled to be paid the sum 

equivalent to the balance of the renewed contract, less what he earned during his 

service to the Malawi Judicial Service, whereas the Honourable Tribunal a quo, ought 

to have held that the respondent was entitled to three (3) months’ notice, which 

notice had already been provided to him and therefore, the respondent was not 

entitled to any damages as claimed.

APPELLANT’S ARGUMENTS

33. I will refer to the parties by their names respectively.
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34. It is contended, on behalf of SADC that the terms ‘extension’ and ‘renewal’ 

were different concepts as indicated by Mr. Tonde in evidence before the Tribunal a 

quo. To demonstrate the difference, analogy is drawn with clause 14.3 of the SADC 

Administration Rules and Procedures handbook which deals with probationary 

periods. Under that clause, a probationary period can be extended. In addition to this, 

clause 15.3.1 expressly indicates that a contract could be extended or renewed for a 

further period.

35. Although the procedure for extension had not been expressly provided for, the 

Council had legislative power to proceed in the proposed manner. The Council 

determines terms and conditions of employment.

36. The correctness or otherwise of the Council’s decision to extend and not renew, 

was not raised or challenged in the proceedings a quo. Therefore, the decision 

remains valid. Thus anything done contrary to it should be declared null and void to 

that extent.

37. The SADC Executive Secretary is tasked with implementing Council decisions. 

Being a creature of Statute, the Executive Secretary cannot act beyond the scope 

and powers enshrined in the Statute, or in a manner that is inconsistent with a 

Council Decision. They cannot substitute a Council Decision for one they believe is 

the appropriate Decision. A Council Decision can only be set aside, varied and or 

amended by the Council itself. Therefore, the decision that Mr. Mkandawire’s contract 

was to be extended and not renewed stands. Reference is made to Ovcharenko Et
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Al vs Secretary General of the United Nations Judgment no 2015 UNAT 530 in

that respect.

38. Mr. Mkandawire confirmed that he was aware that the decision was to extend 

the contract and not to renew it. He was therefore cognizant that the renewal was 

not in line with a Council’s decision.

39. SADC’s mandate was to offer Mr. Mkandawire redeployment which he turned 

down, despite the assurance that he would not be prejudiced in any manner, and that 

there would be no loss of remuneration. He therefore rendered himself redundant as 

a result.

40. The contract provided for termination on notice. In the event the Appellate 

Tribunal finds that a valid contract had been concluded, Mr. Mkandawire would only 

be entitled to three months’ remuneration as provided in clause 15.2.4 of the SADC 

Administration Rules and Procedures Handbook.

OPPOSING ARGUMENTS

41. The opposing arguments are that in appointing staff to the Secretariat, the 

Executive Secretary, who has the mandate to do so is required to comply with the 

Rules and Procedures by which the said officer is bound. The Council is similarly 

bound by these rules, as are other SADC Institutions. Rule 4 of the SADC 

Administration Rules stipulates that the Rules and Procedures apply to all SADC 

Institutions established under the Treaty.
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42. Decisions taken by the Council must be in conformity with the Rules and 

Procedures. Final authority for the interpretation of the Rules and Procedures rests 

with the Executive Secretary.

43. Only the decisions of the Summit and those of the Tribunal are binding. No 

provision in the treaty of SADC stipulates that decisions of the Council are binding.

44. SADC was aware that Mr. Mkandawire’s contract had been renewed for four 

years when making its Decision at the March 2013 Meeting. The terms of reference 

of the mediation agreed by the parties included compensation on a case by case 

basis. Therefore, it cannot be said representatives’ mandate was solely to offer 

redeployment to Mr. Mkandawire as he was regionally recruited.

45. The communication of 28 March 2014 attempted to vary the terms in the 

contract of employment. The Council should have complied with Rule 4 of the SADC 

Administration Rules and Procedures Handbook. Equally applicable was Rule 

14.2.10 of the Handbook. To argue that extension was provided for in the handbook 

on one hand, and that the Council had varied the terms and conditions of its decision 

on the other hand is contradictory.

46. Rule 14.3 of the SADC Administration Rules and procedures is inapplicable to 

this case because Mr. Mkadawire was not on probation. No example of an instance 

where a fixed term contract of four years had been extended was given. Moreover, 

the Council has no mandate or authority under the SADC Administration Rules and 

Procedures to interpret the Rules. All that the Council does is to make the Rules, and
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vary them, as long as it abides by Rule 4 in varying the Rules. The SADC Treaty 

does not provide that decisions of the Council are binding on the Executive 

Secretary.

47. In terms of Rule 14.2.7, appointments to all SADC positions would be for a 

specified period. The Executive Secretary consulted his management team before 

renewing Mr. Mkandawire’s contract. Reference is made to Clement Kanyama vs 

SADC Secretariat, Case No SADC (CT) 05/2009, and Angelo Mondlane vs SADC 

Secretariat Case No SADC (1) 07/2009. The case of Ovcharernco supra is 

distinguishable from the instant case’

48. In so far as mediation was concerned, the mediation reports disclose that 

SADC did not offer any specific and suitable position to Mr. Mkandawire. The 

Secretariat delegation was unable to explain the job title and job description they 

were offering to Mr. Mkandawire in conformity with Rule 6.1.1 and 6.1.3 of the SADC 

Administration Rules and Procedures Handbook. Thus, no offer was made, let alone 

in writing, in accordance with the rules.

DETERMINATIONS ON MERITS

49. Rule 27 (1) of the Rules of Procedure of the Southern African Development 

Community Administrative Tribunal enables a judge on a panel of three judges to 

append a separate, dissenting or concurring opinion. I concur in the final outcome of 

the appeal, but for different reasons. It thus behoves me to append a separate 

opinion.
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50. In my considered opinion, the issues that arise are:

i. Whether Mr. Mkandawire’s contract was in line with the Council

Decision of August 2012, and whether it was validly renewed for a 

term of 4 years.

ii. Whether the contract could be deemed to have been extended, 

and not renewed.

iii. Whether Mr. Mkandawire rendered himself redundant in turning 

down the offer of redeployment.

iv. Whether Mr. Mkandawire is entitled to payment for the rest of the

4-year contract from 2012 to 2016.

v. Whether Mr. Mkandawire is only entitled to payment for the 

notice period on termination of his employment contract.

51. The applicable law to the dispute between the parties is stipulated in Article IV 

of the SUMMIT RESOLUTION ON THE ESTABLISHMENT OF THE SOUTHERN 

AFRICAN DEVELOPMENT COMMUNITY (SADC) ADMINISTRATIVE TRIBUNAL. It 

reads as follows:

In deciding on an application, the SADCAT shall apply the internal 

rules and regulations of the SADC Secretariat or SADC Institutions, 

Internal Policies on Human Resources and generally recognized 

principles of International Administrative Law concerning the 

resolution of employment disputes of staff in International 

Organisations.

52. The contentions of the parties cannot be ignored in determining the issues that 

arise in this appeal. Mr. Mkandawire’s assertions are that his conditions and terms of 
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service could not be varied as was done by the Council. He looks to the rules, which 

stipulate that a variation of the rules may be done, but on consultation with the 

concerned member of staff. He also grounds his claim on the premise that the rules 

do not provide for renewal of a contract for an undefined period, and that a renewal is 

required to be for a stated period of four years.

53. The decision of the United Nations Appeals Tribunal in Zakaria 2017 -

UNAT 764 para 22 defined the role of the United Nations Dispute Tribunal as follows:

The role of the Dispute Tribunal in characterizing the claims of a 

staff member raised in an application necessarily encompasses the 

scope of the parties’ contentions... The duties of the (Dispute 

Tribunal) prior to taking a decision include adequate interpretation 

and comprehension of the applications submitted by the parties 

whatever their names, words, structure or content, as the 

judgement must necessarily refer to the scope of the parties’ 

contentions. Otherwise, the decision-maker would not be able to 

follow the correct process to accomplish his or her task... Thus the 

authority to render a judgement gives the (Dispute Tribunal) an 

inherent power to individualise and define the administrative 

decision impugned by a party and identify what is in fact being 

contested and so subject of judicial review”.

54. I agree with the above reasoning. This confirms that it is necessary to address 

the arguments of the parties, to decipher their grievances. In this case, Mr. 

Mkandawire argues that the council is bound by the applicable administrative rules. It 

cannot unilaterally alter the conditions of his employment without his input. I 

comprehend Mr. Mkandawire’s argument to be that even though the mandate of the 
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SADC Tribunal was being reviewed, the terms of his employment were unalterable 

except in compliance with the Administrative Rules. This is because, according to 

him, decisions of the Council must be in conformity with the Rules, which bind the 

Council. Moreover, appointments to all SADC positions are to be for a specified 

period.

55. On the other hand, SADC contends that the Council determines the Terms 

and Conditions on which members of staff are to serve. Once it does so, the 

Executive Secretary cannot alter a Council Decision. Furthermore, Mr. Mkandawire 

was aware of the Decision that his contract could only be extended and not renewed. 

It is also SADC’s position that the SADC Tribunal having been done away with, 

redeployment was the only available option for Mr. Mkandawire. He declared himself 

redundant in declining redeployment. This argument necessitates discussion on how 

a member of staff of an abolished entity is to be dealt with.

56. I begin with the contentions revolving around the Council’s power to alter the 

terms on which Mr. Mkandawire served. The starting point is Article 35 of the 

consolidated text of the SADC Treaty, which enacts the following;

“The Summit may decide by a resolution supported by three-quarters 

of all members to dissolve SADC or any of its Institutions, and 

determine the terms and conditions of dealing with its liabilities and 

disposal of its assets.”

57. It is not disputed that a Resolution was made by the SADC Summit to suspend 

the SADC Tribunal, and that a communique was issued, directing that a new Protocol 
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be negotiated on the Tribunal, whose mandate should be confined to interpretation of 

the SADC Treaty and Protocols relating to disputes between member states.

58. It is common cause that by August 2014, the Tribunal had completely been 

done away with, pursuant to the mandate reposed in the Summit to so decide.

59. The record of the meeting of the Council or Ministers held in Maputo, 

Mozambique from 15 to 16 August 2012 reveals that the Council was aware that the 

contract of the Registrar was going to end on 30 November 2012, and that he had 

already expressed his interest to continue working for the SADC Tribunal under the 

Terms and Conditions of Service as approved by the Council. Furthermore, the 

Council was cognizant that ‘under the circumstances, the Secretariat would support 

at least the extension of officers’ contracts pending the conclusion of the review of 

the role of the SADC Tribunal. ’

60. The Committee of Ministers of Justice/Attorneys-General had recommended 

the extension of the contracts of the staff of the Tribunal pending the completion of 

the review of the role of the SADC Tribunal.

61. It was with this backdrop in mind that the SADC Council approved the 

recommendation by the Ministers of Justice & Attorney’s General for the extension of 

the contracts of the staff members of the Tribunal pending the completion of the 

review of the role of the SADC Tribunal.
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62. I must emphasise that the proposal to, at least extend the contracts of the 

officers’ contracts pending the conclusion of the review of the role of the SADC 

Tribunal came from the Secretariat itself. The duration of the contract would be until 

completion of the review of the role of the SADC Tribunal. It is thus inconceivable that 

the Secretariat would have difficulty understanding the import of the decision, which it 

had recommended.

63. The right of an International Organization to restructure and abolish positions 

has long been recognized, as stated in L (No 3) vs ICC Judgement No 3908, 125th 

Session of the Administrative Tribunal of the International Labour 

Organisation. The Tribunal in that case noted that the continuing employment of the 

occupants of the abolished positions would be imperiled. That a concomitant of the 

right to abolish positions is an obligation to deal fairly with the staff who occupy those 

abolished positions. This extends to finding, if they exist, other positions within the 

Organization for which those staff have the experience and qualifications. (Re: M vs 

CDE, Judgement No 3901 of The Administrative Tribunal of the International 

Labour Organisation para 6, page 7).

64. Given the Summit’s right to abolish or restructure SADC Institutions, the 

Council’s decision of August 2012 to extend the contracts pending the review of the 

Protocol on the Tribunal cannot be said to be unlawful. It was impermissible for the 

Executive Secretary, to renew the contract of the Registrar for another four-year 

term. He should instead have extended the contract pending review of the protocol 

on the Tribunal.
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65. It is indisputable that the Council varied the terms and conditions of 

employment. This was necessitated by the decision that had been taken by the 

Summit, to suspend the operations of the Tribunal. In these circumstances 

interpretation of the rules did not arise. The import of the word ‘extend’ was conveyed 

by the rationale of the decision.

66. Mr. Mkandawire was aware that no other decision was taken to vary the 

Council Decision of August 2012. He however thought that its implementation was 

subject to the rules of engagement. It was his view that the decision contravened the 

Rules, and it was for the implementers to confine it to the rules. According to him, a 

decision that is contrary to the rules is not binding, and that the Secretariat could vary 

a Council decision if it was contrary (to the rules). He confirmed that he was aware of 

the decision and attended the meeting. The only problem he had with the decision 

was how it would be interpreted. According to him, it was vague because it did not 

specify why the contract was being extended.

67. With respect, I hold the view that this testimony does not indicate that Mr. 

Mkandawire could have thought that the Council had revisited its decision. He was 

well aware of the decision, which was made before his ‘initial’ contract came to an 

end in November 2012. He cannot be said to have relied on the Executive 

Secretary’s ostensible authority to renew his contract as opposed to extending it. The 

contract was as a result not validly renewed for a four-year term, as it went against 

the decision of the Council. Therefore, the Council rightly decided that Mr. 

Mkandawire’s contract would be considered to have been extended and not 

renewed.
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68. The material before this Tribunal does not indicate that the Council was aware 

that Mr. Mkandawire’s contract had been renewed and not extended, when referring 

the members of staff and management to mediation.

69. Decision 22, taken at the meeting of the Council of Ministers, held at Maputo 

Mozambique from 08 to 09 March 2013, directed the Secretariat to consider the 

stated options regarding the status of the SADC Tribunal Support Staff. The SADC 

Tribunal local staff lodged a petition with the Secretariat on 17 July 2013, citing 

insufficient consultations between the Secretariat and themselves before submission 

of recommendations to the Council. They demanded discourse prior to the Council’s 

final decision on the matter, threatening resort to courts of law if not consulted.

70. It was this demand that prompted the Council to direct the Secretariat to 

urgently initiate negotiations with the staff of the Tribunal on their employment 

contracts, in order to minimize financial and political risks associated with potential 

litigation, and thereafter report progress at the next meeting of the Council in 

February 2014. Moreover, the Council directed the Secretariat to ensure that 

decisions on the future of the staff at the Tribunal should be negotiated with the 

concerned staff in accordance with International and Host Country Labour Laws as 

well as the Host Country agreements.
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71. In addition to this, the Council approved the capping of the exit packages at 

US$1,381,000 determined on the basis of the SADC Administrative Rules and 

Procedures.

72. It is significant that the reference to mediation was not confined to local staff. It 

embraced all Tribunal Support Staff. This included Mr. Mkandawire. The rationale for 

referring the matter to mediation was the facilitation of dialogue with the concerned 

members of the Tribunal. The issues identified in the terms of reference included 

possible redeployment of staff subject to their consent, duties, job content, reporting 

and disciplinary mechanism, past experience and any other relevant factor. 

Recommendation of a compensation package on a case by case basis was identified 

as an issue for discussion.

73. The directive that negotiations be held with the Tribunal staff did not expressly 

confine the Secretariat to only offering Redeployment to the Regional staff whose 

contracts it had been directed should be extended pending review of the Protocol on 

the Tribunal. It is clear that the Council was cognizant of the requirement to pay exit 

packages and fixed an amount within which these were to be paid.

74. The Secretariat offered Mr. Mkandawire redeployment. He would be relocated 

to the Secretariat, and placed in the Legal Department or Unit.

75. Mr. Mkandawire refused to accept this offer, considering his profile and 

qualifications. He cannot be faulted for this decision, because the offer was vague. It 

did not comply with the considerations identified in the terms of reference as drawn 
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before mediation. The job content, duties, reporting and disciplinary mechanism were 

not satisfactorily indicated and addressed. The Secretariat focused on the 

emoluments and not the suitability of the position for which Mr. Mkandawire would 

have the experience and qualification.

76. It is expected of an International Organization to do “its utmost to find [an 

official facing redundancy] a post which matches his skills and level of 

responsibility” (Re: Morcos Judgment 2090 of the International Labour 

Organization Administrative Tribunal, Consideration 7).

77. In M vs CDE, Judgement No 3901 of the International Labour Organization 

Administrative Tribunal, it was in effect stated that suitable steps must be taken to 

find alternative employment even in a situation where an Organization is closed, and 

replaced with a structure mandated to do all or part of the work of the organization 

which is being wound up, and to examine whether some or all of its staff members 

can be absorbed by the new structure.

78. It is noted that Mr. Mkandawire’s contract was terminated on 26th August 

2014. A year later, the Summit passed a resolution to establish the Southern African 

Development Community Administrative Tribunal (SADCAT).

79. At the time Mr. Mkandawire’s employment was terminated, the new structure 

had not yet been established. However, SADC has failed to demonstrate that it did its 

utmost to find alternative suitable employment for him. No material to that effect has 

been produced before the Tribunal. It was expected of SADC to propose to place Mr.
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Mkandawire suitably, at the right grade elsewhere. Whenever an Organization 

restructures its institutions, it bears an obligation to observe the rights and 

safeguards of its staff (Re: Morcos, supra, Consideration 7). Also, SADC bore a 

duty of care to Mr. Mkandawire and was required to act in good faith in proposing to 

reassign him. This it did not do.

80. The argument that Mr. Mkandawire rendered himself redundant is 

consequently unsustainable.

81. As earlier observed, the Council mandated the Secretariat to engage the 

Tribunal members of staff before a decision on their status would be taken. 

Compensation on a case by case basis was also to be considered.

82. Mr. Mkandawire was made to understand that the offer of compensation was a 

viable option as it was tabled by the Secretariat, which had been mandated to 

negotiate an acceptable solution for the staff following dissolution of the SADC 

tribunal. It will be recalled that the Council had capped the exit packages at a specific 

sum. Therefore, Mr. Mkandawire was led to believe that the Secretariat had authority 

to offer an exist package, which it would recommend to the Council of Ministers.

83. On appointment as Registrar, the terms on which Mr. Mkandawire served 

gave rise to a legitimate expectation that his contract would be renewed for another 

four (4) year term on satisfactory completion of the initial four-year term.
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84. In deciding to extend his contract pending review of the role of the Tribunal, and 

in purporting to offer redeployment, SADC was cognizant of the requirement not to 

disadvantage Mr. Mkandawire in so far as serving a second four-year term was 

concerned. Given the obscurity of the offer of redeployment, SADC was at fault. In 

the circumstances, the offer of compensation turned out to be the precise 

recompense due to Mr. Mkandawire. The recommendation to compensate him for the 

remainder of the four-year term should have been accepted by the Council of 

Ministers because even though it was premised on the wrongly renewed contract, it 

nonetheless represented recompense due to Mr. Mkandawire. As a result, 

termination by notice was not available. I would as a result not disturb the award of 

salaries by the Tribunal a quo and would concur in dismissing the appeal for the 

foregoing reasons, with costs.

Per Pedro S. Nhatitima J:

1. I had the opportunity to read and examine the draft judgment of my brother, 

Judge M. D. Mamba. I concur with the reasoning and conclusions reached in his 

judgment.

2. I find that one additional argument has to be taken into consideration in order 

to consolidate the final decision. I understand that, any divergence and 

consequences from decision taken by the Executive Secretary to renew the contract 

of the Registrar, based on 2012 Council decision, which extend the contracts of the 

staff members of the tribunal pending the completion of the review of the role of the 

SADC Tribunal, cannot prejudice the Respondent, given that the latter acted in good 

faith and had a legitimate expectation that his contract would be renewed.
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3 In ihe end result fox reasons given. I wouia concur witn dismissing the appeal 

with coats

Delivered thia -^"■2- day of August 2021 at Gaborone in the Republic of

Botswana.
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