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Per Sanji M. Monageng and Ivy C. Kamanga JJ:

1. INTRODUCTION

1.1 This is an Appeal filed by Mr Barudilwe Basele Otimile and Ms Susan 

Matshepiso Moshabesha (“the Appellants”) against the Judgement of the Tribunal 

a quo dated 07 October 2020, dismissing the Appellants’ claims in their entirety. 

The Tribunal a quo ordered that each party bears its own costs.

1.2 The Appellants were members of staff of the Southern African Development 

Community Tribunal (SADCT). They were represented by Moeletsi Attorneys 

based in Gaborone, Botswana. The Respondent was represented by Armstrongs 

Attorneys, also based in Gaborone, Botswana.

1.3 There are three issues to consider in this Appeal vis:
i. Whether the Appellants’ contracts which were to expire on 30 

September 2012, were renewed for a further term of 4 years to 30 

September 2016.
ii. Whether, if the contracts were to expire on 30 September 2016, they 

were validly or lawfully terminated in August 2014.
iii. Lastly, if the contracts wore not lawfully or validly terminated, whether 

the Appellants are entitled to be compensated for the remainder or 
balance of their contracts.

2. BACKGROUND

2.1 The two Appellants were staff members of the former Southern African 

Development Community Tribunal (hereinafter SADCT), based in Windhoek, 

Namibia. The first Appellant was the Finance and Administration Officer and the 

second Appellant held the position of Librarian.

2.2 The SADCT was one of the Institutions that were established by Article 9 of 

the Southern African Development Community Treaty (the Treaty). Other 
Institutions that are relevant for purposes of this Appeal are the Summit of Heads 
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of State and Government (The Summit), the Council of Ministers (the Council) and 

the Secretariat of SADC which is headed by the Executive Secretary.

2.3 The present Tribunal, the Southern African Development Community 

Administrative Tribunal (SADCAT), is another Institution that was created by the 

Summit Resolution in 2015 to solve labour disputes between SADC, as an 

employer, and its employees, essentially making it the final appellate body.

2.4 The relevant responsibilities of the said Institutions are set out in the Treaty. 

The Summit is the Supreme organ that makes policies within the Community. The 

Council has the power to determine the terms and conditions of staff members of 
the SADC Institutions. The Secretariat is the Executive Branch of SADC that 

implements the decisions that are adopted by the Council.

2.5 The former SADCT was the Judiciary organ which aimed to ensure 
adherence to the SADC Treaty and the interpretation thereof. Its composition 

included Judges, a Registrar and other officers who were employed from the 

SADC member States. There were also other officers that were domestically 

recruited. The terms of reference for the contracts of the regionally recruited 
officers differed from those of the domestically recruited members. Apart from the 

terms and conditions that were particularized in the officers’ contracts, all officers’ 
terms and conditions were also governed by the employment documents that 

obtained at the SADC Secretariat.

2.6 Apart from performing judicial functions, the Registrar had administrative 

oversight on officers that were employed at the Tribunal.

2.7 The SADC Tribunal was dissolved and became defunct following a decision 

of the Summit of Heads of State and Government in 2012. Prior to the dissolution, 

the SADC Tribunal was suspended. SADC as an institution was to deliberate on 

whether or not the institution could continue with or without the Tribunal.
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2.8 In the period of the Tribunal’s suspension, the Appellants herein sought to 

renew their contracts. The Appellants were initially appointed by a letter dated 16 

September 2008 as Finance and Administration Officer and Librarian respectively 

for a four-year fixed term contract. Their contracts were to lapse on 30 September 

2012. On 30 March 2012, the Appellants, through their immediate supervisor the 

SADCT Registrar, Mr Charles Mkandawire, applied to the Executive Secretary for 
the renewal of their contracts.

2.9 Their applications were approved through a letter dated 03 September 2012 

from the Registrar of the Tribunal, for a term of four years starting from 1st 

October 2012 and ending on 30 of September 2016. The letter read in part “I have 

the pleasure to inform you that Management has approved that your contract as 
Librarian and Administration Officer be renewed for another period of four (4) 
years effective from 1st October 2012 to 30th September 2016”.

2.10 When the Summit of Heads of State and Government suspended the SADC 

Tribunal in the year 2012, this decision affected the Appellants herein since the 

SADC Tribunal was the immediate employer of the two Appellants. As a 
consequence of this decision, on August 2012, the Council decided not to renew 

the contracts of the Appellants, but rather opted to extend them pending a review 
of the role of the SADC Tribunal by the Council of Ministers (the Council). It is 
noted that the renewal of their Contracts by the Registrar, which renewal he said 

was done by the Management, as reflected at Paragraph 2.9 above, came after 
the Contracts were extended by the Council.

2.11 In 2013 the Appellants took up the matter of the extension of their contracts 

with the Council. The Council deliberated on the matter in March 2013 in Maputo, 
Mozambique and in August 2013 in Lilongwe, Malawi. The Council decided that 

the dispute be resolved through mediation. The SADC Secretariat was charged 

with conducting the mediation. Through the mediation, a redeployment offer was 

made to the Appellants. The Appellants were to be redeployed to the SADC 
Headquarters in Gaborone, Botswana, under similar conditions as their present 

contracts. This followed a deliberate decision for regional staff, who were non
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Namibians, not to lose their jobs. The Appellants declined the redeployment offer 

and requested compensation.

2.12 In March 2014 the Council rejected the Appellants’ request for compensation. 

After the Council’s meeting of March 2014, the Appellants received communication 

informing them that “their contracts were to be considered as extended until 
completion of the review of the role of the SADC Tribunal which was expected to take 

place in August 2014”. The Council then mandated the Committee of Ministers of 

Justice & Attorneys General to investigate the renewal of the Appellants’ contracts, 

which it felt was in contravention of the Council Decision of August 2012.

2.13 With the above factual background in mind, the Council indeed ultimately 

decided to suspend the SADC Tribunal. It should be borne in mind as mentioned 

above, that the Council took the decision to extend the Appellants’ contracts in 

August 2012 and the Registrar’s letter dated 03 September 2012 renewed the 

contracts.

2.14 Finally, by its decision of August 2014, the Council terminated the Appellants’ 

contracts.

3 ISSUES FOR CONSIDERATION IN THE TRIBUNAL A QUO

3.1 The Tribunal a quo detailed the issues which in its view had to be 
adjudicated. They were captured as follows:

a) Whether the terms “renew” and “extend” were used interchangeably in
the impugned decision of Council of August 2012;

b) Whether the Registrar’s letter of 03 September 2012 had the effect of

renewing the Appellants’ Contracts;

c) What was the role and effect of the mediation of the SADC Secretariat

on the contested issues in as far as it was mandated to propose an 

offer of redeployment of the Appellants to the SADC Headquarters;
d) Whether the Council decisions of August 2012 and March 2014 on the

extension of the contracts were lawful or not; and

e) Whether they constituted a breach of the Appellants’ contracts as the 
Council finally terminated the contracts in August 2014.
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4. findings and decisions of the tribunal a quo

4.1 The Tribunal a quo in its judgement rendered on 07 October 2020 in 
Gaborone, Botswana, dismissed the Appellants’ claim. Below are the reasons for 

such dismissal:

a) The Council did not renew the Applicants’ Contracts but extended them 
while reviewing the role of the SADC Tribunal;

b) The Registrar’s letter to renew the Contracts has no effect. It is null and 

void, and Council’s decision remained binding on the parties. With 

regard to this finding, the Tribunal a quo took issue with the fact that it 
was the office of the Registrar of SADC Tribunal that authored and 

communicated the Council’s decision on the Appellants’ contract 

renewals. The Tribunal a quo took occasion to consider the propriety 

and competence of the Registrar’s office to communicate Council’s 

decision to the Appellants and the validity or lack thereof of such 
decision.

c) The Judge a quo, on the mediation, found that the Executive Secretary 
had no mandate to offer compensation. Further that the applicants 

unreasonably declined the offer of redeployment, and that the 

compensation would be contrary to the terms of their Contracts.
d) The Judge a quo noted that there were misunderstandings on the part 

of the Appellants on the construction of the Council decision and its 
effect on the Appellants’ contracts, and therefore Council directed the 
Executive Secretary to engage the Appellants in a mediation process 

so that all parties would end up in a win win situation. Further that 

Council advised the Executive Secretary to offer the Appellants 

redeployment but that the Secretariat’s mediation team offered a 

compensation option although this ultimately fell by the wayside. The 

Judge a quo, on the mediation, found that the Executive Secretary had 
no mandate to offer compensation and that the Secretariat’s mediation 

team had no mandate to offer compensation as compensation was 
contrary to the Appellants’ terms of contract.
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e) The termination of the contracts was lawful and in line with Clause 

4.2.2(iv)(b) of the Recruitment, Selection and Appointment policy, which 
provides that the Executive Secretary shall terminate the contract by 
giving (3) months’ notice on the restructuring of the Institution, The 

Summit was restructuring and reviewing the role of The SADC Tribunal 

hence termination of the Appellants services in line with the 

aforementioned provisions was in order.

Aggrieved by the Decision rendered by the Tribunal a quo, the Appellants brought 

this Appeal before Appeals Panel.

5. THE GROUNDS OF APPEAL

The Appellants filed their grounds of appeal which were couched in the following 
manner:

5.1 The Tribunal a quo was wrong to find that there was no legal basis to support the 

position that, once an application for renewal is timely made, a fixed contract had 
to be renewed;

5.2 The Tribunal a quo was wrong to find that it would be unreasonable to conclude 

that the Respondent’s decision was to renew the Applicant’s contracts and thereby 

put a specific time frame to the Applicant's contracts, while the future of the 
Tribunal’s operations was uncertain.

5.3 The Tribunal a quo was unreasonable to find that, the term “extend” was used 

synonymously with “renew” where the intention of the Respondent was to renew 
the Applicant’s contract.

5.4 The Tribunal a quo was thus wrong to hold that the Applicant’s contracts were for 

an unspecified period.

5.5 The Tribunal a quo thus erred in holding that the Applicants’ contracts were not 

renewed by Council in August 2012 or at all. See paragraphs 32-38 of the 
judgement.

5.6 The Tribunal a quo was wrong to find that the Registrar’s letter renewing the 

contracts of the Applicants did not reflect the decision of Council and that 
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consequently the letter did not have the effect nor could it renew the Appellants’ 

contracts. See paragraph 39 of the judgement.

5.7 The Tribunal a quo was wrong to find that there was no evidence that the 

Registrar had received instructions to write the renewal letter. See paragraph 40 of 

the judgement.

5.8 The Tribunal a quo was wrong to find that the disclaimer in the Registrar’s letter 

in question freed the Respondent from the contracts. See paragraph 42 of the 

judgement.

5.9 The Tribunal a quo was wrong to find or hold that the decision of Council of 

August 2012 had been varied or amended by the Executive Secretary of the 

Respondent. See paragraph 43 of the Judgement.

5.10 The Tribunal a quo was wrong in not finding that the capping of the exit 

packages for staff was a clear indication that the Council intended to compensate 

the employees, including the Applicants, on the remainder of their contracts. See 
paragraph 43-45 of the judgement.

5.11 The Tribunal a quo was wrong and erred, in holding that the Applicants fell 

under clause 4.2.2(iv)(a) of the Recruitment, Selection and Appointment Policy 

when in fact the Applicants fell under Clause 4.2.2(iv)(b) of that policy.

5.12 The Tribunal a quo further erred in holding that the Applicants were compelled 

to accept the redeployment when in fact it was to be subject to their consent.

5.13 The Tribunal a quo was wrong to hold that, since the Applicants had declined 

redeployment, compensating them for the remainder of their contracts period 
would be contrary to the terms of their contracts.

5.14 The Tribunal a quo erred in holding that the Applicants’ contracts were for 

unspecified period.

6. RECEIVABILITY OF THE APPEAL

The Appeal was filed within the time limit of 45 days from the date of the rendering of 

the decision of the Judge a quo as required by Article XI (1) of the Statute of 

SADCAT, read with Rule 35 (1) of the Rules of Procedure of SADCAT. The Appeal 
may therefore be entertained.
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7. COMPETENCE OF THE TRIBUNAL TO HEAR THE APPEAL

7.1 Article X (4) of the SADCAT Statute provides that:

An Appeals Panel is competent to hear an appeal filed against a judgement 

rendered at first instance, in which the appellant has asserted that the Tribunal at 
first instance has:

a) Exceeded its jurisdiction or competence;

b) Failed to exercise jurisdiction vested on it;

c) Erred on a question of Law;

d) Committed an error in proceedings affecting the decision of the 
case; or

e) Erred on a question of fact, resulting in a manifestly 
unreasonable decision.

7.2 Rule 36 (2) (c) of the Tribunal’s Rules of Procedure requires that the notice of 

Appeal shall be accompanied by a brief statement that explains the basis for 

relying upon any of the five grounds of appeal set out in Article X (4) of the Statute 

and the relief sought.

7.3 It is noted that the Appellants’ notices of Appeal neither quote any of the five 
grounds of appeal set out in Article X (4) of the SADCAT Statute, nor make a brief 

statement explaining the basis of their appeal in accordance with Rule 36 (2) (c) of 
the Tribunal’s Rules of Procedure. This will be addressed later on in the 
judgement.

8. FOR DETERMINATION ON APPEAL

8.1 As observed above, the issues to consider in this Appeal as raised by the 
Appellants include:

i. Whether the Appellants’ Contracts which were to expire on 30 September 

2012, were renewed for a further term of 4 years to 30 September 2016;
ii. If the Contracts were to expire on 30 September 2016,
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iii. Whether they were validly or lawfully terminated in August 2014;

8.2 Lastly if the Contracts were not lawfully or validly terminated, whether the 

Appellants were entitled to be compensated for the remainder or balance of their 

Contracts.

9. ANALYSIS OF THE ISSUES, SUBMISSIONS, ARGUMENTS AND THE 
DETERMINATION ON APPEAL

9.1 OBSERVATIONS VIS A VIS THE GROUNDS OF APPEAL VIS A VIS ARTICLE 
X (4) OF THE SADCAT STATUTE

9.2 The manner in which the Appellants worded their grounds of appeal is worth 

commenting on. During the Appeal Hearing held on the 30 March 2021 this 

Appeals Panel enquired whether it was competent to hear the Appeal in this 

matter. This inquiry was made as the Appeals Panel had recourse to Article X (4) 

of the SADCAT Statute. It directed the parties to indicate to the Appeals Panel the 

provisions of the said Article upon which the Appeals Panel had been moved.

10. THE APPELLANTS’ ARGUMENTS

10.1 The Appellants submitted that indeed Article X (4) of the Statute of the 

Southern African Development Community Administrative Tribunal (SADCAT) 
provides that:

“An Appeals Panel composed of three Judges shall be competent to hear and 
pass final judgement on an appeal filed against a judgement rendered by a judge 

sitting at First Instance, in which it is asserted that the First Instance Judge has:
(i) Exceeded his jurisdiction or competence;

(ii) Failed to exercise jurisdiction vested in him/her;

(iii) Erred on a question of Law;

(iv) Committed an error on a procedure affecting the decision of the case; or

(v) Erred on a question of fact, resulting in a manifestly unreasonable 
decision”.

10
Otimile and Moshabesha v SADC



10.2 The Appellants indicated that in this case, the Appeals Panel is competent to 

hear the Appeal under paragraph 4 (iii) and (v), which are Errors on questions 

of Law and of Fact, respectively, and which resulted in a manifestly 

unreasonable decision.

10.3 The Appellants also argued that unlike the Appellants in the Ted Luka & 

Others v. SADC and Another, [Appeal No. 1 of 2018 dated 10th May 2019] (the 

Ted Luka case), the Appellants in the matter at hand did not fail to show where the 

First Instance Panel (Tribunal a quo) was wrong or in error. Furthermore, that the 

Respondent has not taken issue with the form in which the Notice and Grounds of 
Appeal appear.

a. The Appellants’ Counsel further stated that this was his first appearance at the 

SADCAT and essentially that he is not familiar with its procedures. 

Furthermore that the SADCAT’s decisions are not published and parties 
might not be aware of the jurisprudence, hence this Appeal Tribunal should 

not punish his clients for the oversight. Appellants implored the Tribunal to 

consider the Appeal on its merits.

11.THE RESPONDENT’S ARGUMENTS

11.1 At the hearing, the Respondent was in agreement with the Appellants that the 
Appellants had indeed complied with Article X (4) of SADCAT Statute. In response to 

the Appeals Tribunal’s direction for the parties to make written submissions, the 
Respondent in its written submission then argued that this Article is a limitation to the 

jurisdiction of the Appeal, which limits the Appeal Tribunal to the specified instances, 

and that it is clear and unambiguous and that it is mandatory. It was further argued 

that in order to satisfy this Article, the Appellants should have asserted in the Notice 

and Grounds of Appeal that the appeal had been brought properly under Article X 

(4) of the SADCAT Statute. The Appellants also had to demonstrate how the 

requirements of the Article are satisfied.

11.2 The Respondent argued that the absence of the above positive assertions in 

the Appellants’ Notice and Grounds of Appeal, rendered this Tribunal devoid of 
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jurisdiction, and therefore not competent to determine the Appeal. The Respondent 

referred the Tribunal to its decision in the Ted Luka case above.

12. THE APPEAL TRIBUNAL’S DETERMINATION

12.1 This Tribunal finds that whichever way it looks at this issue, it is clear that 

Article X (4) of SADCAT Statute has not been followed, and therefore that the 

Appellants’ Notice and Grounds of Appeal are not in accordance with such Article. 

The Tribunal has to rule in favour of the Respondent.

12.2 This Tribunal notes in its determination herein that both parties referred it to the 

Ted Luka case. The Appellants argue that indeed the Appellants in the Ted Luka 

case did not follow Article X (4) of SADCAT Statute [but the appeal was entertained], 

while the Respondent states that the same conclusion [as in Ted Luka] should be 

reached in respect of the present Appellants but the appeal should be dismissed.

12.3 This Tribunal agrees with the Respondent that Article X (4) of SADCAT 

Statute is mandatory and that the Tribunal cannot be expected to identify the relevant 

provisions under which the Appellant approaches it. This is a serious requirement on 

the jurisdiction of the Appeal Tribunal which should be followed to the letter.

12.4 There is need to consider whether Article X (4) of SADCAT Statute is 

mandatory with imperative consequences or whether it is merely expressed in 
mandatory terms with consequences that are merely directory, such that 
noncompliance should not have the effect of nullifying proceedings.

12.5 There are mandatory requirements that an Appellant has to comply with on 

appeal for the Appeal Tribunal to be competent. The first one is the compliance with 

Article X (4) of the Statute. This article is a mandatory requirement. It is not merely 
directory so as to have no consequences for non-compliance.

12.6 Where an Appellant fails to comply with the tenets of Article X (4) of the 

Statute, the application on appeal becomes defective. Compliance with Article X (4) 
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of the Statute is a legal and not a mere procedural requirement. Again, this defect of 

failure to comply with this legal requirement renders the application defective. This 

defect cannot be cured through expositions in the legal arguments or submissions by 

counsel.

12.7 Article X (4) of the Statute is couched in the mandatory or imperative and 
noncompliance nullifies the proceedings.

12.8 The other requirement is the requirement to comply with the procedural rules. 

This is as provided in Rule 36(2)(c) of the SADCAT’s Rules of Procedure. This 

provides that the notice of the appeal should be accompanied by a brief statement 

that explains the basis for relying on any of the grounds of appeal set out in Article X 
(4) of the Statute and the relief sought. The application before this Appeal Tribunal is 

defective as it did not comply with this rule.

12.9 Again, the presentation of the grounds of appeal that is before this Appeal 

Tribunal is such that one cannot appreciate whether from paragraph 5.1 to 5.4 as 

well as paragraphs 5.12 to 5.14 the paragraphs constitute a narration of the brief 

statement or the same is couched to form grounds of appeal.

12.10 From paragraph 5.5 to 5.11 the Appellants attempt to refer to the particular 
paragraphs that the Appellants bear grievance. The attempt is however defective as 
it does not make reference to or comply with the mandatory provisions of the Statute.

12.11 Both parties herein referred to the Ted Luka case and sought this Appeal 

Tribunal to come up with different conclusions. And it is against that seeking different 

conclusions that this Appeal Tribunal has taken its time to expound the Ted Luka 

decision on the effect of noncompliance with Article X (4) of the Statute as read with 
Rule 36 (2) (c) of the SADCAT’s Rules of Procedure. In the Ted Luka case, the 
Appeal Tribunal made observations on the requirement for compliance, and the 

consequences of breach in the following manner at paragraph 36:

“The appellants notice of appeal is defective in that it does not 

expressly assert that the Tribunal at first instance erred in respect of 
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any of the five grounds of appeal set out in Article X (4) of the Statute. 

Furthermore, the notice of appeal was not accompanied by the brief 

statement that explains the basis for relying on any of the grounds of 
appeal set out in Article X (4) of the Statute.”

12.12 As the Appeal Tribunal continued in its observations, it stated that this is a 

mandatory requirement. The observation was made in the following manner at 
paragraph 37:

“Article X (4) of the Statute provides that the Tribunal is competent to 

hear an appeal in which it is “asserted” by the appellant on which of the 

five instances in paragraphs (i) -(v) reliance is placed. ... the word 

“assert” carries the meaning stating or declaring something expressly or 
strongly. As stated, the appellants do not expressly state or declare 
which of the five instances they rely. However, they do state expressly 

in their notice of appeal on which alleged misdirection and errors 

emanating from the judgement a quo they rely. A perusal thereof 

immediate makes it clear that reliance is placed on questions of law.”

12.13 At this stage, the Appeals Tribunal in Ted Luka did not come out clearly on 

the consequences of the breach. Hence it stated:

“It is the Tribunal’s considered view that in such circumstances it would 
be putting form over substance to hold that it is incompetent to hear the 

appeal merely because the assertion is not made in so many words 
and that it was not the intention of the framers of the Statute to, merely 

for this reason, remove appeals from the ambit of the Tribunal’s 

competence. ”

12.14 The Appellants in the matter at hand submit that the matter before this 

Appeals Tribunal be considered with this paragraph in mind. The position would have 

been clear and settled at this point if the Ted Luka Appeals panel had not continued 

at paragraphs 39-40 and explained itself on its position on its leniency to the 

Appellants despite the noncompliance and its position to proceed with hearing the 
appeal despite the defects by stating that:
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“The Tribunal informed the parties in open court that it would hear the 

matter because it was able to determine from the detailed contents of 

the Notice of Appeal as well as the Appellant’s heads of argument and 

the appeal record that the appeal was based on questions of law in 

respect to which the appellants averred the Tribunal a quo had erred or 
misdirected itself.”

12.15 This however was not the end of the matter as the Ted Luka Appeal Tribunal 
further expounded:

“There were also other considerations underpinning our decision, 

which were not mentioned in the hearing, but which we deem fit to 

disclose now. Our view is that, this matter being the first matter to 

be heard on appeal, a more lenient approach to non-compliance 

with the Rules of Procedure should be followed as the Tribunal is 

still in the process of establishing itself in practice and as its 
Rules of Procedure are still new, .... We appreciate that litigants 

appearing before the Tribunal are also in a process of finding their 

feet as it were, and we felt the need to provide some guidance 

where appropriate, rather than to take a hard line approach on 
matters of procedure, [emphasis supplied]

12.16 Then the Appeal Tribunal came up with a position and gave directions on how 

parties should conduct a matter on appeal from its inception. This Appeal Tribunal 

considers that the crux on the mandatory nature of Article X (4) of the Statute and 
consequences for noncompliance was endorsed in the following manner:

Having stated this, litigants, especially where represented by 
counsel, should thoroughly inform themselves of the provisions 

of the Statute and the Rules and heed the warning expressed in 

this judgement by taking note that comparable leniency should 

not be expected in future, except on good cause being shown. 
[emphasis supplied]
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12.17 The Appellants’ counsel argued that he was not live to the detailed content of 

the Ted Luka case as he did not represent either party. Again, it was argued that this 

case has not been reported hence his unawareness of its subscriptions.

12.18 In the matter at hand, the Appellants were represented by counsel. This 
Tribunal observes that a party should not be excused from performing its obligations 

under the Statute, simply because it was not aware of the requirements. Again, 

Appellants’ Counsel cannot be excused just because the Ted Luka case is not 

reported when it is live and it is a matter of the Appellant doing research. As a 
matter of fact the case has been reported in https://africanlii.org

12.19 This Appeal Tribunal has noted with concern that the Appellants herein have 
not demonstrated good cause for failure to comply with the requirement. They failed 

to heed the mandatory direction. At this point this failure on the part of the Applicant 

is no longer a matter of form over substance. It is a failure which makes the appeal 

that is before this Appeals Tribunal defective.

12.20 This defect cannot be cured by imploring this Tribunal in its appellate nature to 
journey through the legal arguments and submissions and find out therefrom by itself 

that the Appellants were aggrieved on either issues of law, jurisdiction or fact.

12.21 It is not the duty/responsibility of an Appeal Tribunal to grapple in the maze 

and make out for a litigant that this is an appeal on a matter of law or a matter of fact 
or jurisdiction. In Ted Luka case the Appeal Tribunal indulged the appellants and it 

gave its reasons for the indulgence. The Appeal Tribunal also warned litigants in 
clear terms that the same should not be expected in the future as it tolerated the 

mishap in order to provide guidance. It would appear that the Appellants in the matter 

at hand did not bother to heed the guidance.

12.22 During appeal hearings, the burden is always on the appellant to demonstrate 

to the appeal tribunal where a tribunal a quo erred or misdirected itself in the findings 
or reasoning. The Appellant bears the burden to identify the particular instances 
where the tribunal a quo misdirected itself. Hence the reference to the particular 
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paragraphs where the judgement of the tribunal a quo requires to be revisited and 

pointed. Failure on the part of the Appellant to comply with this requirement would 
result in the Appeal Tribunal conducting the appeal rehearing as a Tribunal at first 

instance. The Appeal Tribunal at paragraph 52 in Ted Luka commented on the 

appellants’ duty to present their case and referred to the case of Llie v Secretary - 

General of the United Nations, [Judgement No 2010-U NAT-051, where the UNAT 

referred to Article 2(1) of its Statute which is similarly worded as Article 10(4) of the 

SADC Statute and stated at paragraph 29 of its judgement that:

"... when the Appeal Tribunal hears an appeal, it does not simply retry 
the case. The function of the Appeals Tribunal is to determine if the 

Dispute Tribunal has made errors of fact or law, exceeded its 

jurisdiction or competence, or failed to exercise its jurisdiction. The 

Appellant has the burden of satisfying the Appeals Tribunal that the 

judgement rendered by the Dispute Tribunal is defective. It follows that 
the appellant must identify the alleged defects in the judgement and 

state the grounds relied upon in asserting that the judgement is 

defective. It is not sufficient for an appellant to state that he or she 

disagrees with the outcome of the case or repeat the argument 

submitted before the Dispute Tribunal. ”

12.23 Ted Luka also made reference to the case of Abbassi v Secretary -General 
of the United Nations, Judgement No 2011- UNAT-110

“It is the duty of an appellant to demonstrate that [a Dispute Tribunal’s] 
judgement is defective.

12.24 In the matter at hand grounds of appeal 5.1 -5.4 do not identify the alleged 

defects in the Tribunal a quo’s judgement. All grounds of appeal herein do not 

indicate if at all the defects are on issues of law or fact or jurisdiction. Again, a 
reading of the content in the paragraph that is titled grounds of appeal, does not 
make it clear whether these are indeed grounds of appeal.

Considering the nature of the defect herein, this Appeal ought to be dismissed for 

noncompliance.
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13 DETERMINING THE APPEAL ON MERITS

13.1 This Appeal Tribunal has taken a deliberate decision to analyse all the evidence 

placed before it for determination in an effort to settle these issues and also to give 

guidance thereon for the future.

13.2 In deciding this matter on merit, apart from the issues raised by the Appellants, 

the issues that are ripe for determination include:

- Whether the words extend and renew were used synonymously so as to 
be used interchangeably;

- Whether the Registrar acted within his jurisdiction in writing a letter of 

renewal of the contracts for the Appellants herein following the decision of 

Council.

ISSUE No 1

The Renewal of the Contracts - Registrar’s jurisdiction.

14.1 The issue of the renewal of the Appellants’ contracts has to start with a look at 

the jurisdiction of the Registrar of the SADC Tribunal at the material time.

14.2 When an office bearer performs his duty, it is important to ensure that the office 

bearer performs his functions within the province of his duty and resists the 
temptation to overstep the line. This is the line between the duties and functions of 
the Council sitting in its legislative and decision-making capacity and the functions of 

the Registrar of the Tribunal sitting in his administrative capacity.

14.3 Is the Registrar of the Tribunal competent to communicate the decision of the 

Council? The administrative capacities of the Registrar of the Tribunal did not extend 

to communicating the decision of the Council. The decisions of the Council could only 

be communicated to the parties herein through the Secretariat or the office of the 

Executive Secretary. There was no such communication.
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14.4 From the evidence of both Appellants as well as the Registrar on record in the 

Tribunal a quo, the Secretariat role was well known to both Appellants and the 

Registrar. This role is to implement decisions of the Council. The Secretariat could 

not, without the authority of Council vary such decisions.

14.5 Could the Executive Secretary delegate to the Registrar on the communication 

of the decision of the Council to the Appellants as the Registrar had administrative 

functions to employ officers of the Tribunal?

14.6 It should be noted that the powers of the Registrar were prescribed to the 

employment of the officers of the SADC Tribunal. Under Rule 14 of the SADCT Rules 
of Procedure any Tribunal staff appointment and implicitly renewal of contract had to 

be under the “approval” of President. It was in the evidence of the Registrar that at 

the time of the decision, the office to which the Registrar was answerable, Judge 

President, had been suspended. This is why the Registrar referred the matter of the 
future of the positions of the Appellants to the office of the Executive Secretary. It 

appears that the office of the Executive Secretary realized that it did not have the 
jurisdiction to decide the fate of the Appellants herein, hence the Executive Secretary 

referred the matter to the Council of Ministers for determination.

14.7 The Tribunal a quo determined that “there was no evidence to substantiate the 
claim that the Registrar had indeed received such instructions, oral or otherwise, to 

write the impugned letter in question”. Hence this Appeal Tribunal finds that the act of 

the Registrar was ultra vires. Furthermore, the office of the Registrar had no 
jurisdiction to communicate the decision of the Council such that any attempt to do so 

by the Registrar rendered any such communication invalid. This Appeal Tribunal 
observes that the observation of the Tribunal a quo in so finding was in order. The 

Registrar indeed acted ultra vires in communicating an executive decision to the 

Appellants herein and such communication was invalid. Hence, the Executive 

Secretary rightly referred the matter to Council for Council to decide whether the 

Registrar had properly communicated its position. While the Registrar had the 
jurisdiction to make administrative decisions within the Tribunal, he had no power to 
communicate the decision of Council to the Appellants.
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14.8 Would the decision be any different had the Executive Secretary delegated the 
responsibility to communicate Council’s decision to the Registrar? The Registrar’s 
evidence in the Tribunal a quo was that the Executive Secretary as well as the 

Director of Human Resource had telephonically advised him to convey the Council’s 

decision to the Appellants. This position was disputed by the Director of Human 
Resource. As the statement stated by the Registrar was challenged by the Director of 

Human Resource, the Appellants were under a duty to bring evidence to substantiate 

the Registrar’s assertion that he had been mandated by the Executive Secretary and 
the Director of Human Resource to do so.

14.9 This Appeal Tribunal concurs with the observations of the Tribunal a quo that 

the office of the Registrar of SADC Tribunal could not act on oral/verbal telephonic 

discussions either between the office of the Executive Secretary and his office, or the 
office of the Director of Human Resource with his office with no written authentication 
whatsoever. The Tribunal a quo did not err when it observed that it would be 

speculation on its part to accept the Appellants’ position that the Registrar had acted 
on the verbal/telephonic conversation between the offices in the Executive and the 

office of the Registrar on an executive decision of Council.

15 The Renewal of the Appellants* Contracts

15.1 This Appeal Tribunal notes that the Appellants state that they had Contracts 

with the Respondent, SADC. It is not disputed that they did have Contracts which 
were due to expire on 30 September 2012. These are the Contracts which were 
purportedly renewed by a letter dated 03 September 2012, authored by the SADCT 

Registrar [the Appellants’ supervisor] on application for a renewal by the Appellants.

15.2 The whole argument is premised on the words “extension” and "renewal”. The 

Appellants contended that their Contracts were renewed for a further period of four 
years. On the other hand, the Respondent argued that the Contracts were extended 

before the purported renewal, pending the review of the role of the SADC Tribunal. In 

support of their argument, the Appellants further stated that the words “renewal” and 

“extension” are synonymous. Counsel for the Appellants referred to the Merriam 
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Webster’s Dictionary of Law, which states that the word “renewal” can be defined as 

“to grant or obtain again as an extension”.

15.3 It is noted by this Appeal Tribunal that the Appellants confirmed that they were 

aware of the decision to extend their Contracts, and they were also aware that this 

was necessitated by a decision to review the role of the Tribunal by the Council. They 

confirmed that even as their contracts were being renewed by the Registrar, they 
were aware that the Council had decided to extend the Contracts. They also 

confirmed that they were aware that the review process would probably end in 

August 2014.

15.4 The Respondent, as stated above, argued that the Contracts were extended 

and that extension and renewal are not synonymous. They further argued that if the 
contracts were renewed, the Council would not have extended those Contracts but 
simply renewed them since there was a request for renewals before it.

15.5 The Respondent avowed that a renewal presupposes another Contract on 

the same terms and duration, while an extension, especially in this case, was 

addressing a future uncertain event, and in the circumstances the Council could not 
bind itself to a four-year contract. The Respondent further avowed that the extension 

by Council, has not been challenged, and that where one believes a decision is 
wrong, one should challenge it. The Respondent also raised the fact that the 
Appellants were well aware that the Council had extended their Contracts instead of 

renewing them pending completion of the review.

15.6 To support its argument, the Respondent referred to the Oxford Advanced 

Learner’s Dictionary which defines these concepts as follows:

“Extend” means “make longer/ larger/ wider.
“Renew” means “to begin something again after a pause or an 

interruption.

15.7 The following is the Appeals Tribunal’s analysis and determination on 

this issue:
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As noted above, at the end of it all the crucial issue that was presented before this 

Panel was centred on the meaning, translation and effect of the words ‘renewal of the 

Appellants’ contracts and ‘extension of the Appellants’ contracts. The issue is 

presented in paragraphs 5.3 - 5.6 of the grounds of appeal where the Appellants 
stated:

5.3 The Tribunal a quo was wrong to hold that it was unreasonable to find that, 

the term extend was used synonymously with renew where the intention of the 
Respondent was to renew the [Appellants’] contracts.

5.4 The Tribunal a quo was wrong to hold that the [Appellants’] contracts of 
employment were for an unspecified period.

5.5 The Tribunal a quo thus erred in holding that the [Appellants’] contracts 
were not renewed by Council in August 2012 or at all.

5.6 The Tribunal a quo was wrong to find that the Registrar’s letter renewing 

the contracts of the Appellants’ did not reflect the decision of Council and that 

consequently the letter did not have the effect nor could it renew the 
Appellants’ contracts.

15.8 In determining the issue whether the Council’s decision of 2012 renewed the 

Appellants’ contracts for a specified period of time, the Tribunal a quo extensively 

referred to decisions of Council of different time frames, in March 2013 and August 
2012. Again it was clear to the Tribunal a quo that Council’s decision was made 
against a particular background or context, which context was still prevailing at the 

time that the Council rediscussed its position vis a vis the employment of the 

Appellants. It was also clear that at the time of the Council’s decision, the Tribunal 
at which the Appellants were rendering their services was suspended, and its 
future was in an indefinite abeyance and therefore uncertain. The Council was 

therefore making a decision against that background.

15.9 The decision of the Council on extension and renewal of the Appellants’ 

contracts therefore had to be made against that background. In considering the 
meaning, translation, construction and interpretation of contracts and documents, 
the intention of the framers of such is derived from the whole and every part of the 

instrument. A comparison of the documents and the words used are considered 
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against a background. The meaning derived must be sourced from the history. 

Documents related to the drawing of such contracts must be taken and compared. 

And effect has to be given, if possible, to every paragraph, sentence, clause and 

word in the instrument or document.

15.10 In the matter at hand, the documents referred to the Council decisions of 
March 2013 in Maputo Mozambique and August 2012 in Lilongwe Malawi. This 
was against the terms of reference with regard to renewal of contracts that 

obtained at the SADC Secretariat which terms applied to the Appellants. Again, 

the environment that obtained at the particular time has to be factored in. Words 

derive meaning from context. From the context given, could it be said that the 

Tribunal a quo erred when it found that it was absurd to find [as the Appellants had 

suggested], that there was no legal basis to support the position that once an 
application for renewal is timely made, a fixed contract had to be renewed.

15.11 This Tribunal finds that the Tribunal a quo’s finding on this issue was in order. 

If at all the Appellants’ functions could only be found at the SADC Tribunal as they 

argued, and nowhere else within the Secretariat, it would have been absurd for the 

Council to extend the Appellants’ contracts for a specific period, when the future of 
the Tribunal was uncertain. It is also against the same background that the 

Tribunal a quo did not err at all when it found that it would be unreasonable to 

conclude that the Respondent’s decision was to renew the Appellants’ contracts, 

and thereby put a specific time frame to the Appellants’ employment contract, 

while the future of the Tribunal was uncertain.

15.12 Was it wrong for the Tribunal a quo to hold that it was unreasonable to find 

that, the term “extend’ was not used synonymously with ‘renew’ where the 

intention of the Respondent was to extend the Appellants’ contracts? The 

Tribunal a quo rightly considered the meanings that are attached to the words 

‘renew’ and ‘extend’ and concluded that these words were not synonymous.
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15.13 This Appeal Tribunal had further recourse to other legal dictionaries to find out 

whether indeed these two words can be used synonymously as observed by the 

Tribunal a quo. Black’s Law Dictionary 6th ed. at page 583 has the following 

definitions for the word extend:

Extend. Term leads itself to great variety of meanings, which must in each 

case be gathered from context. If may mean expand, enlarge, prolong, 

lengthen, widen, carry or draw out further than the original limit, ... e.g. term 

of office,’
Extended. A lengthening of time previously fixed and not the arbitrary 

setting of a new date.’

Extension. An increase in length of time specified in contract.

15.14 The word ‘renew’ is discussed at page 1296 of Black’s Law Dictionary in the 

following manner:
Renew. To make new again; to restore to freshness; to begin again; to 

resume; to grant or obtain an extension of;

To “renew” a contract means to begin again or continue in force the old 

contract.

15.15 it is important to note that before denoting the word ‘extend’, the law dictionary 

cautions that the meaning of this word has to be gathered from context. It is 

important to note that as the law dictionary attempts to find a definition of the word 
renew, it observed that the word renew may have a meaning that means to begin 

again.

15.16 When the meanings assigned to the two words are considered, one can 

observe that the only way that synonym can be attached to them is by looking at the 

context. It is possible for these words to attach different meanings and 
consequences. It is also possible that these words can be used interchangeably and 

thereby gain the same meaning. To find out whether they are interchangeable or not, 
they can only derive their color from the history, circumstances, environment and 

context in which they were used. And in the matter at hand these words were not
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used to connote the same meaning and consequence. They were meant to derive 
meaning from the history of the SADC Tribunal whose future was uncertain. In those 
circumstances, the Appellants’ contract period could not have been fixed. That 

interpretation would have yielded a careless and absurd result.

15.17 It is therefore against the above observations that this Appeal Tribunal finds 

that the Tribunal a quo did not err when it held that the Appellants’ contracts were for 

unspecified periods. This is because the specificity would only be attained upon 

determining the future of the Tribunal.

15.18 The Tribunal a quo therefore rightly determined that the Registrar’s letter 

renewing the contracts of the Appellants did not reflect the decision of Council and 
consequently the letter did not have the effect nor could it renew the Appellants’ 
contracts. The Appellants could not claim to have any remainder of contract. It is 

worth distinguishing the offices of the Appellants herein and that of the Registrar of 
the Tribunal. The functions that defined the office of the Registrar of the Tribunal 

were such that his duties were both administrative and judicial. The judicial functions 

were exclusive to the Tribunal. On the other hand, the Appellants were a Finance 

officer and Librarian. These were services that could be rendered to SADC 
institutions outside the Tribunal. The Appellants herein opted for non-redeployment. 

They could therefore not seek compensation when they had not been redeployed.

ISSUE No. 2

16 . The second issue naturally flows from the first one. The Contracts were
extended pending the conclusion of the review of the role of the then Tribunal. To the 

extent that this Tribunal has found that the Contracts were not renewed but extended, 

it follows that the issue of the legality of the termination of the Contracts, that would 

have ended on the 30 September 2016 does not arise anymore. Under the 

circumstances, this issue similarly collapses.

ISSUE No. 3

17. The final issue raises the question of compensation.
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17.1 As observed above, the Appellants were offered redeployment to the Head 
Quarters of SADC in Gaborone, Botswana. This was an informed decision that saw 

the Council electing to offer regionally recruited staff, including the Appellants, 

continuing employment. They were told that they would occupy the same positions 
they were holding at the time of the dissolution of the old Tribunal, and also that they 

were being offered the same terms. The Appellants refused the redeployment offer 

and instead insisted on compensation for the remainder of what they perceived to be 

their Contracts, that is between August 2014 and 30th September 2016. The review 

had ended in August 2014.

17.2 When the Appellants rejected the redeployment, in their submissions they 

have stated that, this was because they knew the structure of the office in Botswana, 
and as such knew that there were no such vacancies to be redeployed to, hence they 

opted for compensation.

17.3 The Tribunal wishes to observe that the issue of offer of compensation was 

mentioned at some stage, but it appears that it had fallen through the cracks as 

negotiations continued and was not an issue anymore at litigation. At mediation, the 

redeployment was the only issue on the table. It is also observed that by the time the 

mediation was taking place, the Appellants knew that the Council had taken the 

decision to suspend the Tribunal, and therefore that there would be no Tribunal going 

forward, specifically up to September 2016, when their purported Contracts would 

have ended. Actually, at that time, the judicial component of the Tribunal had been 
dismantled and the judges had left and as such the very reason for the establishment 

of the Tribunal was no more existing. When the parties could not agree, the Council 

terminated the original Contracts since the Council could not force the Appellants to 

accept the redeployment.

17.4 In addressing this issue, this Tribunal is of the view that in an 

employer/employee relationship, the employer, in this case the Council, has the 
prerogative to run the organization as it deems fit. Moreover, at Article 11 (2) (1) of 
the SADC Treaty, the Council has a mandate to determine the terms and conditions 
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of service of the staff of the Respondent. In this particular case, the Council 

negotiated with the Appellants and went further to cause a mediation through the 
SADC Secretariat, made an offer designed for regionally recruited staff for continuity 

of their employment, but the Appellants rejected the offer.

17.5 It is the view of this Tribunal that by rejecting the offer and insisting on 

compensation, the Appellants vitiated their contracts and were actually or essentially 
saying that they were terminating their contracts.

17.6 It appears to this Tribunal that no matter how one looks at it, the Council was 

negotiating and taking decisions in good faith, which is quite clearly being questioned 

by the Appellants, and which led them the rejecting the redeployment offer. Quite 

obviously there was no work in Namibia anymore hence the offer for redeployment. 
The reason they give for rejecting the offer, that there were no positions at Head 

Quarters is guess work and is speculative. Moreover, this Tribunal has found that 

SADC did not vitiate the Contracts, and therefore that there are no damages to claim 

and no basis for a claim, and as a result this Tribunal finds no justification for the 

Appellants demanding compensation. This Tribunal will amplify this briefly.

18 Appellants’ entitlement for Compensation

18.1 In terms of paragraph 4.2.2 (iv) (b) of the Recruitment, Selection and 

Appointment Policy, the Appellants are entitled to compensation in the form of a 

severance package based on the duration of the remaining contract and the age of the 

employee.

18.2 For this purpose, the Appellants seek the following amounts:

a) For the 1st Appellant, payment of the sum of USD 2,448,000.00 and 

interest at the rate of 10% per annum from the 30th September 2016 to 
date of payment.

b) For the 2nd Appellant, payment of the sum of USD 243,769.38 and 
interest at the rate of 10% per annum from 30th September 2016 to 

date of payment.
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18.3 The Appellants avowed that these amounts are justified by the fact that their 

Contracts had been renewed by their Supervisor’s letter dated 03 September 2012. 

Further that the second Contracts should have run until 30 September 2016 but were 

unlawfully terminated by the Respondent in August 2014. The Appellants therefore 
seek compensation for the remaining period of their contracts in accordance with the 

SADC Recruitment, Selection and Appointment Policy.

18.4 The Respondent argued that the August 2012 Decision of the Council was 

clear, unambiguous and sound, in providing that the Contracts of the Appellants 

would not be renewed, but would instead be extended pending the completion of the 

review of the role of the suspended SADC Tribunal.

18.5 The Respondent further contends that Article 11 of the SADC Treaty which 

provides that the authority to determine and set terms and conditions of employment 

of employees within SADC institutions, rests solely with the Council, which in its 

wisdom extended the Contracts and not renewed them.

18.6 In addition, the Respondent also argued that the absence of a challenge to the 

Council’s Decision of August 2014, means that it remained valid until lawfully set 
aside, and that anything done contrary to such Decision should be declared null and 

void, hence their contention that there were no Contracts which were to expire in 

September 2016.

18.7 Given that this Appeals Tribunal has determined that the Appellants’ Contracts 

were not renewed but extended to August 2014, and also that the Appellants 
technically terminated their own Contracts themselves by rejecting the offer of 

redeployment, there is no reasonable basis for compensation.

19 Termination on notice

19.1 One issue that this Appeals Tribunal wishes to address briefly is that of notice 

of termination of the Contracts. The SADC Administration Rules and Procedures 
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Handbook, at Clause 15.2.4, makes provision for the termination of the employees’ 

contracts through the provision of notice. In particular, Clause 15.2.4 provides as 
follows:

“If the Head of the institution considers that immediate termination 
would be in the interest of the institution, the employee shall, in lieu of 
the period of notice, be compensated on the basis of the remuneration 
package he/ she would have received if he/ she had served the entire 
period of notice”.

19.2 In this particular case, this Appeals Tribunal notes that the Appellant 
employees themselves technically terminated their Contracts by refusing 
redeployment and as such Article 15.2.4 does not apply.

In conclusion, the Appeal Tribunal dismisses this appeal in totality.

Each party shall bear its own costs.

Per Pedro S. Nhatitima J:

.1 Rule 27 (1) of the Rules of Procedure of the Southern African Development 
Community Administrative Tribunal enables a judge on a panel of three judges to 

append a separate, dissenting or concurring opinion. I subscribe to the final outcome 

of the appeal, essentially for the following reasons:

2. I fully agree with the stand taken by Judges Sanji Monageng and Ivy Kamanga 
regarding the operation of Article X (4) of the Southern African Development 
Community Administrative Tribunal and the reasoning in support. This Article 
establishes the competence of the Tribunal to hear the Appeal - essentially it 

regulates the Appeal Tribunal’s jurisdiction.

4. Article X (4) of the Statute of the Tribunal is mandatory, and therefore failure to 

meet its requirements renders the appeal of no force or effect, for failure to ground 

the Tribunal’s jurisdiction.

5. It is therefore my considered view that this appeal should have failed only on 

the reason that this Appeals Tribunal has no jurisdiction, and therefore no legal basis 
to entertain the appeal. I am of the view that the Appeals Tribunal should have 
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dismissed it without going into the merits This is because the Appellants have not 
complied with the requirements of this Article.

6. Judges Sanji Monageng and Ivy Kamanga have decided to proceed further 

into the merits and I shall not follow that path. Suffice for me that for the reasons I 
have given given, the appeal is dismissed.

7. Finally, each party shall bear its own costs.

Delivered this-i^day of August 2021 at Gaborone in the Republic^ofBotswana.

PRESIDING
HONOURABLE MS. SANJI M. MONAGENG

HONOURABLE MRS. IVY C. KAMANGA
MEMBER
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honourable MR. JUSTICE PEDRO SINAI NHATITIMA 

MEMBER
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